OBA3ATEJBCTBA C MHOXECTBEHHOCTBIO JIMI 1
OCOBEHHOCTH UX UCITOJIHEHUA

C.B. CAPBALl
Cepreit BacunbeBuu Capbaiil - JOKTOp IOpUAMYECKUX HAYK.

JlanHast paboTa TMOCBAlIEHa MpoOIeMaM MPABOBOTO PETYIUPOBAHHUS
00513aTEIHCTB CO MHOYKECTBEHHOCTBIO JIMI] M X MUCTOJHEHHUIO (CT. cT. 321 - 326
'K P®). B Hell noapoOHO paccMaTpUBAIOTCS BUIBI 00S3aTEIBCTB  CO
MHO>KECTBEHHOCTBIO ~ JIUI, TEOPETUYECKH OOOCHOBBIBAIOTCS paHee He
UCCIICIOBABIIMNECS M HE BBIBICHHBIE B HAyKe BHIBI 00S3aTEIBCTB CO
MHOKECTBEHHOCTBIO JIMIl. bonbplioe BHUMaHHWE YAENsAeTCs TpeM Hauboiee
pacipoCTpaHEHHBIM BHUJAM MHOKECTBEHHOCTH B 0053aTEIbCTBAX: JOJIEBBIM,
COJIMAAPHBIM U cyOcuauapHbIM o0s3aTenscTBaM. [logpoOHo pazbuparoTcst Kak
OPaKTUYECKHUE, TaK M TEOPETHUYECKHUE BOIPOCHI, CBSI3aHHBIE C HCIOJHEHHEM
0053aTE€ILCTB CO MHOXECTBEHHOCTBIO JIUI[, OCBELIAIOTCS BOIPOCHI, KOTOPHIE
paHee He pa3pabdaThIBAIUCH B 005A3aTE€ILCTBEHHOM IIPABE.

B pabore mmMpoko OCBELIEH HMHOCTPAHHBIM U MEXAYHApPOIHBIA OIBIT
pEeryJMpoBaHMsl JaHHBIX OTHoLIeHUI. PaboTa HanmucaHa Ha OCHOBE U3yY€HUS U
000O0IIEeHNsT ~ MPABONPUMEHUTENFHONM  TPAKTHKHA  apOUTPaKHBIX  CY/OB
Poccuiickon ®@enepanum.

OBIIUE ITOJIOKEHUA

Pa3BuThIl TrpakIaHCKUII O0OpPOT MPEANOJaraeT CyLIECTBOBAHUE TaKUX
00s13aTENBCTB, B KOTOPHIX C OMAHOW W (WJIM) C APYrod CTOPOHBI YYacCTBYET
OJTHOBPEMEHHO HECKOJBKO JIHUI] (HECKOJIBKO KPEAUTOPOB U (WIJIHM) JOJDKHUKOB).
DT0  00CTOATEIBLCTBO €  HEW30CKHOCTHIO  BBI3BIBAET  HEOOXOIUMOCTH
CIICIMAJIBHOTO  PEryJUpOBAaHHMS  OTHOIIEHWH B 00s3aTelbCTBE  CO
MHO>KECTBEHHOCTBIO JIMI[, B TOM YHCJIC W OTHOIICHHH IO MCIOJIHEHHUIO 3TUX
obsi3arenbeTB. Cremayer, OAHAKO, 3aMETHTh, YTO B JIMTEpaType HE Bceraa
CUUTAIOT 11eJ1IeCO00pa3HBIM BBIICIISATh OCOOCHHOCTH HMCIIOJIHEHHUS 00s3aTeIbCTB
CO MHOXECTBEHHOCTBbIO JHI <*> B OTAEIbHYyO TeMmy. Bompocsl
MHO>KECTBEHHOCTH JIUII B 00S3aTEIHCTBE PAaCCMaTPHUBAIOTCS HEPEIKO B paMKax

IJIaBbl O CyOBEKTax o0s3aTeNbcTB <**> Kk TOMYy k€ BeChMa IMOBEPXHOCTHO
<***>.

<*> Cwm., Harnp.: ['paxxnanckoe npao: YueOHUK 111 By30B. YacTh neppas /
ITon pen. T.N. Unnapuonosoit, b.M. ['onrano, B.A. [InetueBa. M., 1998. C. 357
- 371 (aBtop rnasel I'.U. CTpenbHUKOBA).



<**> (Cm.: Tam xe. C. 329 - 334 (aBrop rmaBe H.I'. Baneesa);
['paxxnanckoe npaso: YueOnuk. Yacts nepsas / [lox pea. A.I'. Kannuna, A.U.
Macnsesa. M., 1997. C. 362 - 366 (aBTop riassl A.U. Macses).

<k#*> Cwm., Hamp.: Cryuka [1.LU. Kypc coBeTckoro rpakJaHcKoro mpasa.
O6mas yacTh rpakaaHckoro npasa. M., 1929. C. 299.

B o0s3atenbcTBe Bcerjga JOMKHO ObITh Kak MHUHUMYM JBE CTOPOHBI:
KpEeAUTOp U JAOMKHUK. OJHAKO TOHSATHE CTOPOHBI B 00s3aTENbCTBE HE
COBIAJAECT C NOHATHEM CcyOBbekTa o00s3aTenbcTBAa. CTOPOH B 00s3aTENIbCTBE
MOXET OBITh ABe, a CyObeKTOB Oonblie. Hanmpumep, eciiu 1Ba cOCOOCTBEHHUKA
JIOMa COBMECTHO MPOJAIOT €ro MOKYIATENI0, TO B 00s3aTEIbCTBE MO YILIATe
MOKYIHON IIEHBI 3a JOM JBE CTOPOHBL: KpeauTop (MpoJaBel]) U JOJDKHHUK
(mokymarene),- HO Tpu CyObeKkTa, KOO Ha CTOPOHE MPOJABIA BBICTYNAIOT JBa
cocoOcTBeHHMKa. WMHorma o TOMl  CTOpOHE, KOTOpas MpeAcTaBieHa
MHO>KECTBEHHOCTBIO JIMII, TOBOPAT KakK O "KOJUIEKTUBHOMN" CTOpOHE <*>,

<*> T'ynseB A.M. Pycckoe rpaxmanckoe mnpaBo. O030p AEHCTBYIOIIETO
3aKOHO/ATENbCTBA, KaccalMOHHOM mpakTuku [IpaButenscrBytomiero CeHara u
[Tpoekra rpaxaanckoro ynoxenus. U3a. 3-e, non. M., 1912. C. 257.

MHOXECTBEHHOCTh JIUII B OOS3aTENhCTBE KAaK KaTeropwsi OOBEKTHBHAsS
MIPOSIBJISIETCS B CHJTY ATOTO BO BCEX MPABOBBIX cucTeMaxX. OHa MmpecTaBicHa Kak
B POCCHIICKOM, TaK M B MTHOCTPAHHOM TIpaBe.

B cpaBHUTENBHO-TIPAaBOBOM  aCIEKTE  MHOXXECTBEHHOCTh  JIUI[ B
€BPOTMECHCKOM KOHTHHCHTAJIILHOM TIpaBE B OCHOBHOM PETYJIHPYETCS CXOXKHM
o0pa3oM, C HEKOTOPBIMH, OJHAKO, OTIUYHIMH, YTO TIOKa3aHO HIKE.

Yro KacaeTcs aHTJI0-aMEPUKAHCKOTO TpaBa, TO MPH HAJTUYHH HEKOTOPOTO
CXOJICTBA B  pEryJupoBaHUM  oOOHapykuBaercss W oriauume. Kak
CBUJIETEIHCTBYIOT UCCIIEI0BATENN HMHOCTPAHHOTO MPaBa, HECKOJIBKO TOJKHUKOB
MOTYT 0053aThCsl COBMECTHO (joint promisors), Mmopo3Hb (several promisors),
coBMecTHO M mopo3Hb (joint and several promisors). Bompoc o xapaktepe
OTBETCTBEHHOCTH B KaXKJOM CJy4yae peIIaeTCs B 3aBUCHMOCTH OT YCJIOBHIA
noroBopa. Ecnu  OKHUKK 00s13aJTUCh COBMECTHO, TO CYIIECTBYET OJIHO
00s13aTENBCTBO, 10 KOTOPOMY KXKIbIM W3 JODKHHUKOB OTBEYAaeT 3a BCE
00s13aTeNIbcTBO B 1IesioM. [Ipu 3TOM cyneOHoe pelieHue BBIHOCUTCS TOJBKO
COBMECTHO B OTHOIICHHUH BCEX JIOJDKHHMKOB, HO TIPH HWCITOJIHCHHM PEIICHUS
KpEIUTOp BIIpaBe BHIOpPATh M OJHOTO U3 JOJDKHUKOB. Ecimu  momKHWKH
00s13a]Iich TOPO3Hb, TO TpeOOBaHWE B TIOJHOM OOBEME MOXKET ObITh
MPENBSABIECHO JIMIIb K OJHOMY M3 HHX. B TOW 4yacTu, B KOTOPOM HE YIAECTCS
MOJIYYMTh C HErO0 WCIIOJIHCHHE, MOXKHO 3asiBJISATh TPEOOBAHHWE OTIEIBHO K
T000MY M3 OCTaBIIMXCS JOJDKHUKOB. Eciu JOMKHUKHA 00S13a1MCh COBMECTHO U
MOPO3Hb, TO y KPEOUTOpa €CTh IMPaBO BHIOOpA: OH MOXET TPEIbIBUTH
TpeboBaHue MO0 K OAHOMY, THOO KO BCEM JODKHUKAaM. BrlHeceHue peeHus B



OTHOIIEHUH OJTHOTO M3 JOJKHUKOB IPEKpaIiacT MmpaBo TpeOOBaHUS KPEIUTOpa
K OCTaJIbHBIM. HeCKOIbKO KpEeUTOPOB MOTYT BBICTYIATh JIHMO0 KaK COBMECTHBIC
(join), mubo Kak pasnuenbHbIe (several). B mepBoM ciiyyae OHU BBICTYIIAIOT Kak
€MHBII KPEeIUTOp, M TOATOMY TpeOOBaHUS MOTYT HMCXOIUTh OT BCEX BMECTE
<*>,

<*> I'pakgaHCKOE€ W TOPTOBOE MPABO KAMUTAIUCTHUYCCKHX TOCYAapCTB /
OtB. pen. E.A. BacumpeB. M., 1992. C. 302 - 303 (aBrop maparpada P.JI.
Happimkunaa). Cm. Takxke: cT. cT. 918 - 920 KaymdopHuiickoro rpaxkiaHcKoro
ynoxenus 1873 r. // Kammdopuuiickoe rpaxknanckoe ynoxenue 1873 r. CII6.,
1892. C. 201.

Jlenenne 0053aT€NBCTB CO MHOMXECTBEHHOCTBIO JIMI  (COBOKYITHBIX
0043aTeNbCTB) Ha COJUIAPHBIE M JOJIEBbIE OBUIO HM3BECTHO €IIE€ PHUMCKOMY
npaBy <*>. Ilpuuem s>(dexkT MHOKECTBEHHOCTH CTOPOH OTHOIIEHHUS ObLI
ypEeryJaupoBaH, IOXalyHd, CIOXKHEe, YeM B HAcTOsllee BpeMs, MOCieIHee
BBIP@XAJIOCh HE TOJIBKO B CYIIECTBOBAaHUM JOJEBBIX U  COJMJAPHBIX
00513aTeNBCTB, HO U B JICJICHUM TOCJIEJAHUX Ha COJUAApPHBIE 00s3aTENbCTBA B
TECHOM CMBICIIE U KOppealbHble 00s3aTenbeTBa. [Ipu 3ToM, Kak ykas3blBaeTcs B
JUTEepaType, COJUAAPHOCTh MpEAroaraiach B JETUKTHOM 0053aTeIbCTBE, a
KOppEaIbHOCTh B JOTOBOPHOM <**> Hanbonee BakHOE MNPAKTUYECKOE HX
pasiauure 3aKiIio4yaloch B TOM, YTO MO KOppeaJbHBIM 00s3aTeIbCTBAM
NpenbsBICHHE HCKAa K OJAHOMY M3 JIOJDKHUKOB WM OJHMM M3 KPEIUTOPOB
MPEKpaIano COOTBETCTBEHHO OOS3aHHOCTH W TpaBa JPYTHX YYaCTHUKOB.
BnocneactBum 310 paznuume Obuio  yctpaHeHo pedopmoi FOctuHmnana,
KOTOpO OBLIM OCTaBIIEHBI B JIEHCTBUU COJNHMIAPHBIE O00S3aTENIbCTBA B HUX
MOHMMAaHUU, OJIM3KOM K CYIIECTBYIIeMy ceiuac. [leneHue o0s3aTenbCTB Ha

KOPPCAJIbHBIC U COJTMAAPHBIC B KOHCYHOM CUCTC OBLJI0O OKOHYATEIHHO OCTABJIECHO
<***>.

<*> Cwm., "Hanp.: Pumckoe vactnoe npaso / [Tox pen. U.b. HoBunikoro, 1.C.
ITeperepckoro. M., 1994. C. 263 - 264.

<**> Cwm.: Tam xe. C. 264 - 265.

<*F**> Zimmermann R. The Law of Obligations. Roman Foundations of the
Civilian Tradition. Deventer, Boston, Cape Town, 1992. P. 128 - 129. O
BO3HUKHOBEHUU M Pa3BUTHM KoppeaiuTera mnoapodHee cm.: Mypomues C.A.
I'paxxnanckoe npaso Jpesuero Puma. M., 2003. C. 208 - 211; 325 - 327; 500 -
501. Kputuky nanHoro aenenusi cMm.: bepuredpt @., Komep U. I'paxmanckoe
npaso ['epmanuu. CI16., 1910. C. 227 - 230.

CocrosiBmiasics B Poccum  HOBass  komguduKaius  TPa)JaaHCKOTO
3aKOHOJATEIbCTBA MPAKTUYECKH HE M3MEHWIA MPEKHETr0 pPeryaupoBaHusd (3a
WCKIIFOYCHUEM YCTAHOBJICHUS TMPE3IOMUPYEMON UXOTOMUU 0053aTeNbCTB Ha



COJIMJAPHBIE U JIOJEBBIE - B 3aBUCHUMOCTHU OT UX CBSA3U C MPEANPHUHUMATEIbCKOM
JeSTEIBbHOCTBIO, MPABUII O 3a4YETE U MPaBE JIOJDKHUKA UCTIOJHUTH 00513aTEIhCTBO
T000MY U3 KPEIUTOPOB JI0 MPEABIBICHUS K HEMY TpeOOBaHUSI OJHOTO U3 HUX).
Ocnogubie npasuiia ['K PCOCP (1964 r.) (ct. ct. 179 - 184) ObUTM cOXpaHEHBI B
'K PO (cr. ct. 321 - 326).

CormacHo 11. 1 c1. 308 'K P® B 00s13aTeNLCTBE B KAUECTBE KAXKIOM U3 €r0
CTOPOH - KpEeAUuTOopa WM [JOJDKHMKA - MOTYT YYacTBOBaTh OJHO WM
OJIHOBPEMEHHO HECKOJbKO Jull. [Ipu 3TOM HEAEHCTBUTEIBHOCTH TPEOOBAHUIA
KpeAUTOpa K OJHOMY M3 JIMI], YJYacCTBYIOIIMX B 00s3aTENbCTBE HA CTOPOHE
JOJDKHUKA, PAaBHO KaK M MCTEYEHHE CPOKA UCKOBOM JABHOCTH IO TPeOOBAaHHUIO K
TaKOMY JIUILy, CaMo I0 ce0e He 3aTparuBaeT ero TpeOOBaHUN K OCTAIbHBIM 3TUM
mauaM.  IlomoOHOe — perynupoBaHHe — IPEANONArajoch  3aKOHOAATENBHO
YCTaHOBUTH elie B ['paxaaHckoMm ynoxxeHun Poccuiickort Mmnepuun, mpoexT
KOTOpPOTO  MpEAyCMAaTpUBaJl, 4YTO  HEJIEHUCTBUTEIBHOCTh  COBOKYITHOI'O
00s3aTeIHCTBA B OTHOIICHUH OJHOTO U3 JIOJDKHUKOB HE MMEET BIIMSHUS HA €ro
JIEUCTBUTEILHOCTh B OTHOIICHUHM OCTAJbHBIX JOKHUKOB (cT. 1708), a Taxxke
YTO MCTEUYEHUE, MPUOCTAHOBICHUE U NEPEPHIB TABHOCTU B OTHOILIEHUH OJTHOTO
U3 COBOKYITHBIX JIOJDKHHUKOB HE HMEIOT CHJIBI JUIsi OCTalbHBIX (cT. 1716).
HekoTtopsle COBpeMEHHBIE IPAKIAHCKHE KOJIEKChl UMEIOT Ha 3TOT CUET CXOXKEE
MO3UTUBHOE ycTaHOBIeHUe (Hanpumep, cT. 476 I'K ['py3un).

Kak BepHo ormeuaer M.M. bparmnckuy, n. 1 cr. 308 I'K POD
JEMOHCTPUPYET CaMOCTOSITENIbHOCTD 00513aTEIBCTB TP MHOKECTBEHHOCTH JIMII
TOJIBKO B CUTYalluH, 1€ KPEAUTOPY IPOTUBOCTOST COAOLKHUKU. OJIHAKO Ta Ke
CaMOCTOSITENIbHOCTh OTJIMYAET MHOXECTBEHHOCTD JIUI] U HA CTOPOHE KPEAUTOPA.
Peub uzmer o ToM, 4TO, O KpallHEH Mepe, HEIEHCTBUTEIbHOCTh TPEOOBAHMIA
OJIHOTO W3 KpEAUTOPOB HE BIUSET caMa MO cede Ha JACHCTBUTEIBHOCTH
TpeOOBAHUN COKPETUTOPOB <*>,

<*> ['paxkmanckoe npaBo Poccun. O6mas gacts: Kype nexumii / OTB. pen.
O.H. Cagukos. M., 2001. C. 581.

[Ipu »>TOM crHegyer 3amMeTUTh, YTO BONPOC O CAMOCTOATEIBHOCTH
00513aTEIHCTB MPU MHOKECTBEHHOCTH JIUIl B OTHOCUTEILHOM MPAaBOOTHOIICHUN
MOXET 3aBUCETb OT Pa3HOBUJIHOCTA MHOXECTBEHHOCTH. Hampumep,
HEJEJIMMOCTb MpeIMeTa 00s3aTeNIbCTBa BICUYET 3a COO0M 0OBEKTUBHOE OTIUYHE
peXrUMa COJMUIAAPHOCTH OT pEeXKUMa COJUAAPHOCTHU, YCTAHOBJICHHOW IS
JETUMOTO T10 TIPUPOJIe 0053aTEIBCTBA, YTO OYJET OTMEUEHO HUXKE.

[lo Hamiemy MHEHHIO, BOIIPOC O MHOKECTBEHHOCTH B 00SI3aTENIbCTBE HE
HCUYEPIBIBACTCS yKa3aHWEM Ha COJIMJAapHbIE U JoJieBble oOsi3arenbcTBa. [IpaBy
W3BECTHBI, BO-TIEPBBIX, PA3IMYHBIC PA3HOBUIHOCTH U T€X U JPYTUX, BO-BTOPHIX,
WX CHHTE3WPOBAHHBIN THUII, OOpPa3yIOIIHA CAMOCTOSTEIbHYIO B H3BECTHOM
CTENEHH Pa3HOBUAHOCTh MHOKECTBEHHOCTH (CJIOKHbBIE (AaCUMMETPUYHBIE)
COJIUJIAPHO-JI0JIEBBIE 0053aTENBLCTBA), B-TPEThUX, CyOCHIuapHbIe 00sS3aTeIbCTBA



1, HAKOHEII, B-4ETBEPTHIX, COBMECTHBIC 0053aTEIILCTBA, U3BECTHBIC HEKOTOPHIM
WHOCTPAHHBIM MPABOMOPSAKAM.

Ha mpakTtuke BO3MOXHBI ~ OTHOIICHMS, BHEIIHE HANOMUHAIOIINE
MHO>XECTBEHHOCTb, HO B JIEUCTBUTEIbHOCTH TAKOBBIMU HE SIBIISIOIIMECS.
Hampumep, B 1oroBope Ha CTOPOHE JTOJKHHUKA YY4AaCTBYET HECKOJIBKO JIMII, HO UX
00s3aTebCTBA O OTHOIICHUIO K KPEIUTOPY SBISIOTCS HHAUBUAYATbHBIMHU.
JlommycTuM, IOTOBOp MpEeAayCMaTpuBaeT, YTO OJMH U3 JOJKHUKOB IOCTABUT
KpeauTopy OoOOpyJoBaHWE, a JPYyrod  OCYIIECTBUT MOHTaX  OTOTO
obopynoBanus. OOs3aTeNbCTBA JOKHUKOB HMEIOT HEKOTOPYHO JIOTHUYECKYIO
3aBUCUMOCTh, @ TaKX€ M3BECTHYIO CTEIICHb €IMHCTBA: MOHTaX OOOPYIOBAHUS
BO3MOXKEH JIHMINb IOCjie ero moctaBkd. OJHAKO [MaHHOE OTHOIICHUE HE
MPEACTaBISIET COO0H MHOXECTBEHHOCTH, OO TI0 CYIIECTBY pacmajgacTcsl Ha JIBa
CaMOCTOSITENIbHBIX 0053aTEIbCTBA: 003aTEILCTBO IOCTAaBUThL 00OpPYJIOBaHUE
OTHUM JOJDKHUKOM H 00s3aTENhCTBO MOHTa)Xa OOOPYIOBaHUS IPYTUM
noKHUKOM. OAHO JHIllb OOBEIUHEHHE YCIOBHUM 0053aTelbCTBA B €IUHOM
JIOKYMEHTE (JIOTOBOPE) MHOKECTBEHHOCTH HE 00pa3yeT.

KitoueByto posib B pa3smekeBaHUU 0053aTE€IBCTB MPU MHOKECTBEHHOCTH
Ul ¢ 00sA3aTeNbCTBAMU NP MHUMOW MHOKECTBEHHOCTH, BUIUMO, HUIPAECT
ompesereHue mpeaMera oosa3aTeNbcTBa. Ecinu nocneHuil siBiisieTcsi COCTaBHBIM,
T.€. Ha KaXJOTO JOJDKHUKA JIOXKHUTCS OOS3aHHOCTh IO HCIOIHEHUIO CTPOTrO
WHIUBUTYTBHOTO JACHCTBUSA, IPEIMETHO OTIMYHOTO, TO PEUb, BUIUMO, MOXKHO
BECTH O MHOKECTBE CaMHX 00s13aTEILCTB, @ HE €T0 CTOPOH.

Ecou ke mpenmer oO0si3aTenbCcTBAa €IUHBIA, XOTS Obl U JIEIUMBIN, TO
00s13aTeNIbCTBO NIPUOOpETaeT XapakTep 00sA3aTeNbCTBA CO MHOMXKECTBEHHOCTHIO
mur. [lpm 3TOM, Kak TpaBWIO, B 3aBUCUMOCTH OT TOTO, JEIUM IPEAMET
00s13aTeNIbCTBA WIIM HET, 00pa3yeTcs TOT WM MHOM BU 0053aTENIbCTB: J0JICBbIC
nnma conuaapubie. FO. bapoH ykaspiBan, 4TO NpPU MHOXKECTBEHHOCTH JIHIL
IPEIMETOM JIEJTUMOTO 00s3aTeIhCTBA SBJISAETCS TOJBKO YacTh OOCHIAHHOTO
npenmera <*>, B I'paxmanckom konaekce KseOeka oOimiee 00s3aTeNbCTBO
XapaKTepu3yeTcss TeM, 4YTO JODKHHKKA OO0S3YIOTCS Tepel  KpPeauTOpOM
UCIIOJIHUTDh OJTHO M TO €, OJTHAKO TaKUM 00pa3oM, YTO KaKJIOTO JIOJDKHUKA
MO>KHO TIPUHYJUTH K UCMIOJIHEHUIO 0053aTeNbCTBA TOJIBKO OTACIBHO OT APYTHX
U B YacTH, HE TpeBbImaromen ero gonu (ct. 1518) <**>, [lpu onpexnenenuu
HEKOTOPBIX TPaBUJI JIJISI COJUAAPHBIX 00s3aTEIhCTB YKa3bIBACTCA Ha TO, UYTO
00s13aHHOCTH COJIODKHHKOB YCTAHABIIMBAIOTCS B OTHOIIEHWH OJTHOTO M TOTO KE
npeamerta (ct. 1524).

<*> Cwm.: bapon 0. Cucrema pumckoro rpaxuanckoro mpasa. Mzm. 3.
Beimn. 3. K. IV. O6s3arensctBennoe npaso. CII6., 1910. C. 100.

<**> I'pakmanckuit kogeke Kedeka. M., 1999. C. 238.

OmHako COMUIAPHOCTh B HCIOJHEHHH O00s3aTeIbCTBA MOXKET OBITh
o0pa3oBaHa U NP JSTUMOCTH IIPeaMeTa 0053aTeIbCTBA.



M.U. bparuxckuii, TakuMm 00pa3oM, WLTIOCTPUPYET 3Ty auxoTomuro. Eciou
peub UAET O MHOKECTBEHHOCTH JIMI] HA CTOPOHE JOJKHUKA, BaKHO ONPEICIIUTD,
HY)KHO JIM KaXJAOMYy M3 HHUX - COJOJDKHHUKOB - BBINOJHATH 0053aTEIBCTBO
LIEJIIMKOM WJIM TOJBKO B KAKOW-TO OIPEIEJIECHHOW YacThu. B aHanmormyHou
CUTYyallud TPH MHOXXECTBEHHOCTH JIMI[ Ha CTOPOHE KpPEIUTOpa JTOJDKHO OBITh
YCTAHOBJICHO, BIIPaBe JIM KaXJbIM B OTACIBHOCTH COKPEIUTOpP TpeboBaTh OT
JTOJDKHMKA HMCIOJTHEHHUSI 00s3aTeNIbCTBA IIEJIMKOM WJIM JIMIIL B OIpPEACICHHOM
yacTh. B 3aBHCMMOCTH OT OTBETA HA MOCTABJICHHBIE BOIIPOCHI 3aKOH Pa3JIMYacT
7IBa BUJA 00S3aTEIIBCTB CO MHOXKECTBEHHOCTBIO JIMII: JIOJIEBBIE M COJIHMIApPHEIC
<*>,

<*> 'paxmanckoe npaBo Poccun. O6mas gacts: Kypce nekmuit / OTB. pen.
O.H. Caguxos. C. 602.

Cnenyer oTiMyaTh OT 00s3aTE€IBCTB CO MHOMECTBEHHOCTBHIO JIUI[ H
00s3aTeNbCTBA, TJI€ MPEAMET SBISECTCA €AWHBIM, HO BBICTYIIA€T TAKOBHIM B
Pa3IMYHBIX O00SA3aTEIILCTBEHHBIX OTHOIIEHUSX, HANpUMep MpH cyOapeHse.
Henp3st cMmemmuBaTh €O MHOXKECTBEHHOCTHIO M HCIOJHEHUE O0s3aTENIbCTBA
TPETHUM JIMIIOM, PABHO KaK U MUCIIOJIHEHHE TPEThEeMY JIMILY UM 00513aTeILCTBA B
MOJIb3Y TPETHETO JIULIA.

[IprMEHUTENBHO K UCTIOJIHEHUIO 0053aTEIbCTBA TPETHEMY JIMILY B KQUECTBE
WUTIOCTPAllUM  MOKHO TIPUBECTU CJIEAYIOIIEe U3BJICUCHUE M3 CYyAeOHOro
pelieHusi, B KOTOPOM MPaBUJIBHO YCTAHOBJIEH ()aKT OTCYTCTBHUSI OTHOIICHUH CO
MHO>ECTBEHHOCTBIO Jinll. B coorBerctBumM co cT. 322 I'K P® conmmapHas
00s13aHHOCTh (OTBETCTBEHHOCTh) BO3HHUKACT, €CJIU TMOCIEAHSSA MpPEeayCMOTpEHa
JIOTOBOPOM WJIM YCTaHOBJIEHA 3aKOHOM, B YAaCTHOCTH MPU HEACIUMOCTH
npeaMeTa 00s3aTeNIbCTBA.

JIoroBOpOM  KYIUIM-TIPOJIAXKK  CONMAapHasi  OO0S3aHHOCTh  OOIIecTBa
(TpeThero nuia) He NpeayCMOTPEHa.

3aKOHOM TakK€ HE MPEeyCMOTPEHO, YTO MPH Mepeade IpoIaBlOM TOBapa
TPEThEMY JIMILY 110 JTOBEPEHHOCTH, BBIIAHHOW MOKYNATEIEM, YTO UMEJIO MECTO B
JTAHHOM CJIy4ae, y TPEThEro JIMIla BO3HUKAIOT COJIUJIAPHBIE 00s13aTeIhCTBA 110
oTuIaTe ATOro ToBapa <*>,

<E> [TocTtanoBneHUE denepanbHOrO apOUTPaKHOTO cyna
JaneaeBocTouHOro oKpyra ot 02.07.2002 N ®03-A51/02-1/1240.

Hudero He MeHSIIOT 31e€ch U noyiokeHud m. 2 cT. 516 'K PO, kotopeii
IJIaCUT: €CJIM JOTOBOPOM TIOCTaBKM MPEIyCMOTPEHO, YTO OIjlaTa TOBAapOB
OCYILIECTBIISIETCS ToJTydaTesieM (IUIaTeNbIIUKOM) U TIOCJICTHUI HEOCHOBATEIHHO
OTKa3aJICS OT OTUIAThI JIMOO HE OTUIATHII TOBAphl B YCTAHOBJICHHBIM JIOTOBOPOM
CPOK, TIOCTAaBIIMK BIpaBe IOTPEOOBATh OIUIATHI ITOCTABICHHBIX TOBApPOB OT
nokynatessi. Bonpeku ommOoYHOMY MHEHHIO O TOM, YTO JIaHHAS CTEIHaIbHAS



HOpMa TMpEIyCMaTPUBAET COJUAAPHYIO C IUIATEJBIIUKOM OTBETCTBEHHOCTD
NOKymaTels 3a Heomiary ToBapa <*> HH O Kakod COJHMJIapHOU
OTBETCTBEHHOCTH 3/I€Ch TOBOPUTH HE MPUXOJUTCS B CHUIY CaMOI'O OTCYTCTBHUSA

MHOECTBEHHOCTH JIUL. [lnarenbuk CTOpOHOW B 00S3aTENLCTBE HE SBISETCS
<**>.

<> [TocTranoBneHue denepanbHOTO apOUTPaKHOTO cyaa
JanmsHeBocTouHOTO OKpyra oT 09.04.2002 N ©03-A59/02-1/508.

<**> Tlocranosnenue [Ipesnauyma Bricero Apourpaxnoro Cyga PO or
06.03.2001 N 8853/99 // Becthuk Bricmero Ap6utpaxtnoro Cyna P®. 2001. N
7. C. 46.

HeoOxoaumo Taxke MOCTaBUTH OTIEIBHO M CIIydad MPEACTaBUTEIHCTBA,
r7ie MHOXKECTBEHHOCThH JIUI[ O00pa3yercsi JIMIIb B TOM CMBICIE, YTO HMEIOTCS
CTOpOHa B 00fA3aTENbCTBE U €€ MpeacTraBuTeNb. [lOCKOJIbKY M CTOpOHA B
00s3aTEIbCTBE, U €€ TMPEJCTABUTEIb SIBIAIOTCS CYOBEKTaMHU T'PaKIaHCKOIO
paBa, CO3/1Aa€TCsl BUAUMOCTh YUYaCTHs B MPABOOTHOIIEHUU C OJHOW CTOPOHBI
HECKOJIBKUX JIMI[, HAa CaMOM »>K€ JeJie 3JeCh BOBCE HET HUKAKOU
MHO>XECTBEHHOCTH, MO0 JEHCTBUS MPEJICTABUTENSI - CYTh JEWUCTBHS CaMoOM
CTOPOHBI B  0053aTe€NbCTBE (MCKIIOYEHUSI COCTaBIT CiIydal MHHMOTO
npencraButenbcTBa <*>), K.II. [ToGemoHoceB yka3biBaeT, 4To TpeOyroIue -
KPEIUTOPHI MOTYT CJIMTh BOSIWHO CBOW TPeOOBaHWs, CBSA3aTh JIPYT JIpyra Kak
OBl B3aMMHBIM JOBEPHEM, TaK YTO KaXKIbIH M3 HUX SBIIICTCS TpeOoBaTeiIeM 3a
ce0s U MpeJICTaBUTENEM 3a BeeX <**> 10 CyKJeHHe HE BIOJIHE TOYHO, OO B
CBETE CKa3aHHOTO OTHOIIEHHWH TO TMPEACTaBUTEILCTBY 37€Ch HE BO3HUKAET.
Kaxxnp1il U3 KpeIuToOpoB SBIISIETCS YIPABOMOYEHHONW CTOPOHOM 00s3aTeNbCTBa,
a He MPEeICTaBUTEIEM IPYTOro.

<*> 310 coBepiieHHO ocobas cutyanus (ct. 183 'K P®), nmpu xoTopoii no
CYLIECTBY MOYXHO BECTH PE€Ub HE CTOJIbKO O MHOXXECTBEHHOCTH, CKOJIbKO 00
albTepHATUBE B CYOBEKTE 00s3aTeIbCTBA. B 3aBUCHMOCTH OT KOHKPETHBIX
00CTOSITEILCTB KOHTPAreHTOM SIBJIAETCS JHOO TpeacTaBiIsieMblii, JUO0 cam
npencraBuTesib. O HEKOTOPBIX acTEeKTax 3Tou npobiemaruku cM.: Capobam C.B.
OrpaHuyeHue TMOJHOMOYMH oOpraHoB topuauueckux Jswmn //  Kypnan
poccutickoro mpasa. 1998. N 6. C. 99 - 112.

<**> Tlobemonocue K.II. Kypc rpaxmanckoro mpaBa. YacTh TpeThs:
HoroBopel u ob6s3arenscTBa. M., 2003. C. 100. Takum 3xe 00pa3oM OH
UMEHOBAJ  TPEACTABUTCISIMU  JOpYyr JApyra MW JOJDKHMKOB TP UX
MHO>XeCTBEHHOCTH (cM. Tam xe. C. 101).

Henb3st yeMOTpeTh MHOKECTBEHHOCTH M B CTy4asix, KOT/ia B 00S3aTEIhCTBE
Ha OJIHOW W3 CTOPOH (PUTYypHpYyeT CTPYKTYpHOE MOApa3iesieHue OpraHU3aIliH
WM TyOJIMYHO-TIPABOBOTO OOpa30BaHUs, IOCKOJBKY TaKOe€ TMOJApa3/ieliCHUue



(punmmanr) HE oOmamaeT TpakIaHCKOW MPaBOCYOBEKTHOCTHIO. CymeOHas
NpaKTHKa 000CHOBAHHO OTKA3bIBACTCS B MOIOOHBIX CIydasX MPUMEHSATH HOPMBI
0 MHOKECTBEHHOCTH JIUL[ <*>.

<*> Cwm., namp.: [locranoBienue denepajbHOr0 apOUTPAKHOTO CyJa
3ananno-Cubupckoro okpyra ot 07.04.2003 N ®04/1456-219/A67-2003.

CoBepIIeHHO OYEBUIHO OTCYTCTBHE COJUIAPHOCTH (paBHO Kak W
CyOCHIMapHOCTH) B Ciiydae 0OeCIeueHUs UCIIOTHEHUST 0053aTeIhCTBA 3aJI0TOM
MMYIIECTBA TPETHETO JIHIA (3aJ0rojaTess), T.€. Korja JOHKHUK B OCHOBHOM
00s13aTeNLCTBE HE COBMAJaeT B OJHOM JiMIe ¢ 3amoroxaareneM. OHaKo,
HECMOTpsI Ha YKa3aHHYIO OYEBHJIHOCTh, Ha TPAKTUKE HWHOTIA JIOMYCKAIOTCS
OIUOKH, KOTOPBIS, TIPAB/A, UCIIPABIISIOTCS BBIMIESCTOSIIIMMI HHCTAHITUAMEU <*>,

<*> Cwm., nanp.: [loctanoBnenuss denepasbHOrO0 apOUTPAKHOTO CyAa
CeBepo-3amagnoro okpyra ot 04.07.2002 N A05-3215/02-166/23 wu ot
18.11.2002 N A21-4682/02-C2; n. 7 O030pa MpakTHKH pa3peuicHHUs CIOPOB,
CBS3aHHBIX C MpPUMEHEHHEeM apOuTpakHbiMu cynamu HopM ['K P® o 3anore:
uHpopmarmonHoe nmucbMo Briciiero Apoutpaxknoro Cyna P® ot 15.01.1998 N
26 // Bectauk Boicmero Apoutpaxuoro Cyma P®. 1998. N 3. C. 87.

O0s13aTenbCTBA CO MHOKECTBEHHOCTBIO JIMI] IPUHATO KIacCU(pUIUPOBATh,
pasnensis UX Ha TPU TPYIIBI, B 3aBUCUMOCTH OT COUYETAaHUS MHOXECTBEHHOCTH
JIMI Ha TOW WJIM UHOM CTOPOHE 00s13aTebCTBA (KPEAUTOPA WU JOJDKHUKA).

[TockoJIbKY poJib TOKHUKA B 0053aTEIBCTBE CBOJIUTCS K UCIIOJIHEHUIO UM
CBOEW 0053aHHOCTH (J10JIra), OH paccMaTpPUBAETCs B KauyeCTBE MAaCCHBHOM
CTOPOHBI, a MHOXXECTBEHHOCTh JOJDKHUKOB B 00s3aTE€IbCTBE HUMEHYETCS
naccuBHOW. Kpeautop B oOs3aTenbcTBE TpeOyeT €ro HCIOJHEHUs, Oyaydu
aKTUBHOM CTOPOHOHM, a MHOKECTBEHHOCTb KPEIHUTOPOB IMOATOMY HA3BIBACTCS
akTuBHOW. Ecnu xe B 0053aTeNbCTBE OJTHOBPEMEHHO YYaCTBYIOT U HECKOJIBKO
JOJDKHUKOB, M HECKOJIBKO KPEIUTOPOB, MPHUHSATO TOBOPUTH O CMEIIAHHOM
MHO>XECTBEHHOCTH JIUI] <*>,

<*> T'paxxnanckoe mpao. B 2 1. T. II. Ilonyrom 1 / OtB. pen. E.A.
CyxaHoB. 2-¢ uzl., nepepab. u gom. M., 1999. C. 25. CnenyeTr 3aMeTUTh, YTO
TOMMEHOBAHUE aKTHBHOM MHOKECTBEHHOCTHIO IMEHHO KPEIUTOPCKYIO CTOPOHY
MOJKET BBI3BIBAThH OIPECICHHBIC COMHECHHS, OO aKTUBHBIM OOBIYHO CUMTACTCS
SBJICHUE, OO0JaJarollee KayeCTBOM JCSATEIbHOCTH, MAaCCUBHOE, HAMPOTHUB, -
oe3nesTenbHO. Tak Kak 1o 0OlIEMy MpaBUIy COBEPUIUTH JEUCTBHE B
00s3aTeNIbcTBE 00s13aH JOKHUK, UMEHHO OH MOJKET MMEHOBATHbCS aKTUBHOM
CTOPOHOM, a KPEAUTOP, OXKUIAIOIIMKA HCIIOJHEHUS, - IMACCUBHOW CTOPOHOM.
OnHako, MOCKOIBKY 00paTHAsi TEPMUHOJIOTHSI UMEET MO CO00M ompe/ieICHHbIC
OCHOBaHMS (KpemuTtop TpeOyeT - 3HA4YWT, OH AaKTUBHAs CTOPOHA) MU YKe



YCTOSUIaCh B TPaKIaHCKOM IIpaBe, Mbl HE CYUTAEM HEOOXOIUMBIM OTXOJIUTH OT
CJIOKMBIIICHCS 371€Ch TPAIUIIUU.

B nBycTropoHHE OOS3BIBAIOMIMX JOTOBOpax (B3auMHBIX), Hampumep B
KyILIe-TIpoJja’ke, CMEUIaHHasl TAaCCUBHASL U aKTHUBHAsi MHOKECTBEHHOCTh MOKET
OJTHOBPEMEHHO MPHCYTCTBOBATh KaK HAa OJIHOW CTOPOHE, TaK U Ha JAPYrou <*>.

<*> ['paxmanckoe mpaso. T. 1 / [Tox pexn. A.Il. Cepreesa, FO.K. Toncroro.
6-e u3m., mepepad. u gom. M., 2002. C. 624 (aBTop riaBsl M.B. KpoToB).

OOpazoBaHue MHOXKECTBEHHOCTH JIMIl B 00S3aTEIbCTBE HAa CTOPOHE
JNOJDKHUKOB HMHOTAA pPAacCMaTpUBAETCS 3aKOHOJATEIEM KaK OOCTOSATEIbCTBO,
yXyAUIaloniee TMOJIOKEHUE KpEeauTopa, KOTOPOMY B CBSI3M  C  OTUM
MPEIOCTABISIIOTCS OCOOBbIEe MpaBa nisi obOecredeHus ero uHTepeca. Tak,
oOpa3oBaHHE€ MHOKECTBEHHOCTU JIUI| B 0053aTEIbCTBE HAa CTOPOHE PEHTHOTO
JOJDKHUKA (TIIaTEeNbIIMKA PEHTHI) MPEJOCTABISIET MOIYy4YaTeal0 PEHTHI MPaBoO
TpeOOBaTh €€ BhIKYIa <*>,

<*> Tlogpobuee cm.: SApruna E.A. [loroBop peHThl // AKTyajbHBIC
npobiembl rpaxkganckoro mpaBa: CO6. crareid. Bom. 5 / Ilog pen. B.B.
Burpsiackoro. M., 2002. C. 234 - 235.

Hopwmbl, ycTanaBiuBaroiue o01ue moja0KeHUsI UCTIOJHEHUS 0053aTEIbCTB
CO MHOKECTBCHHOCTBIO JIMI] B POCCHMCKOM 3aKOHOJATEIbCTBE (CT. CT. 321 - 322
I'K P®), saBasitoTcsi NMCHO3UTUBHBIMU. [IprueM HMHOE peryaupoBaHUE MOXKET
CJIeIoBaTh M3 3aKOHA, MHOTO MPAaBOBOI0 aKTa WJIM YCJIOBUHM 00s3arenbcTBa. B
ATOM CMBICIIC JTaHHBIC TOJIOKEHUsI 00Jiee YJayHbl, YeM TMOJOKEHUS APYTUX
3aKOHOAATENbCTB, HanpuMmep YKpauHbl. Tak, cornacHo cT. 540 'K Ykpaunsl,
WHOE TPAaBWJIO B OTHOIICHHH JIETUMBIX O0O0S3aTeIbCTB, B TOM YHUCIE
IPUMEHUTEIBHO K PABEHCTBY JI0JIEHM, MOXKET OBbITh YCTAaHOBIJICHO JOTOBOPAMH
WIM aKTaMU TPAKTAHCKOTO 3aKOHOJAaTenbCcTBa <*>. B pesynbrare oTmamaer
BO3MOXHOCTh YCTAHOBJICHHSI MHOT'O OJJHOCTOPOHHHMMH CJeJIKaMH (Hampumep, B
3aBEIAHUH ), YTO €/1Ba JIH SIBJISIETCS ONPABJAAHHBIM.

<*> I'paxxnanckuii konekc Ykpaunsl. Xapskos, 2003. C. 182.

WHuorga MHOKECTBEHHOCTh, 1 B OCOOCHHOCTH COJUAAPHOCTD, CBSI3BIBAIOT C
OTHOIICHUSMH, BO3HUKAIOIIUMU U3 JIEIUKTOB, KOTJAa HAIUII0 HECKOJIBKO
NOTEpIEBIINX (HampuUMep, COCOOCTBEHHHKOB HWMYILECTBA), WJIM HECKOJIbKO
JICTMKBEHTOB, WM M T€X U IPYTUX OJTHOBPEMEHHO <*>

<*> CwM., Hamp.: Kasenun K./I. [IpaBa u o0s3aHHOCTH TIO MMYIIIECTBAM U
obs3aTenscTBaM // Kasenun K./[. U306pannbie mpou3BeieHns MO TPakKITAHCKOMY



npaBy. M., 2003. C. 312. O6s3aTenpcTBa, BOSHUKAIOLINE U3 TPUUMHEHUS Bpea,
paBHO Kak M JOTOBOPHBIE 0053aTeNbCTBA, BO3HUKAIOIIUME U3 KOHKPETHBIX
JOTOBOPOB HJIM HEOCHOBATEIBHOTO OOOTAIlllCHHs, HE SBJSIOTCS MPEAMETOM
JAHHOTO WCCIEAO0BaHMsI, KOTOPOE TIIOCBSIICHO JIMIIb OOIIMM BOIpOCAM
MHOECTBEHHOCTH JIUI] B 003aTEIHCTBE U OCOOCHHOCTSIM UX MCIIOTHEHHUS.

JOJEBASA MHOKXECTBEHHOCTD

B cootBerctBun co cr. 321 I'K PO, eciiu B 00s3aTeNbCTBE y4aCTBYIOT
HECKOJIbKO KPEIUTOPOB MIIM HECKOJIBKO JTOJDKHUKOB, TO KKIIBIN U3 KPEAUTOPOB
UMeeT TMpaBo TPeOOBaTh HWCIOTHEHUS, a KaKIbIA W3 JODKHUKOB O00s3aH
HCIIOJTHATH 0053aTEICTBO B PABHOM J0JI€ C APYTHUMHU MOCTOJBKY, MIOCKOJBKY U3
3aKOHA, MHBIX MPABOBBIX AKTOB WJIM YCIIOBHM 00513aTEILCTBA HE BHITEKACT HHOE.

PerynmupoBanue WCHOMHEHUS JOJIEBBIX 005S3aTEIbCTB B HWHOCTPAHHBIX
IPaBOIMOPSIKaX B OCHOBHOM COBITIAJIa€T C MOJIX0/IaMU POCCUIMCKOTO MpaBa <*>.

<*> T'pa)kIaHCKOE€ W TOPTrOBOE IMPaBO KAMUTAIUCTHYECKUX TOCYIapCTB /
Ots. pen. E.A. Bacunnwes. C. 301 (aBTop naparpada P.JI. Hapeimkuna).

PaBeHCTBO [osiell MpeAnosaraeTcsi, €Ciii MHOE HE BBITEKAET M3 3aKOHA,
MHBIX MPAaBOBBIX aKTOB WM YCIOBUU 00s3arenbcTBa. OAHAKO ATH YCIOBUA
MOTYT OBITh HE BIIOJIHE SICHBIMH. Poccuiickoe 3aKOHONATENIbCTBO MJIsI 3TOTO
Clly4yasi HHMKaKMX CHEIUaJbHBIX IMPAaBUJ HE YCTAHABIMBAET, YTO BJIEYET
npuMenenue cT. 431 I'K PO o mpaBuiiax ToJIKOBaHHS TOroBOpOB. B HEMenKOM
MpaB€ MOXKHO YCMOTPETh HAJIW4YME€ COOTBETCTBYIOLICH Mpe3yMmiuu. Tak, B §
420 I'epMaHCKOro rpaxkJaaHckoro ynoxkenus (nanee - BGB) ckazano, 4To ecnu
HECKOJIBKO JIMI 00513aHbl MPEJOCTABUTH UCIIOIHEHUS 10 YaCTSAM UM HECKOJIBKO
JUI] MOTYT TpeOoBaTh HCIIOJHEHHUS MO YacTsM, TO NPU HAIUYUU COMHEHUS
KaXIbl JOJDKHUK 00s513aH MCIOJHUTH 0053aTeNbCTBO, a KaXAbIH KpEeIuTOp
MOJKET TpeOOBaTh NCIOJHEHUS JIUIIb B PABHOM C IPYTHMMH JI0JIE.

Hannuune B 00s3aTenbcTBE HECKOJBKUX CYOBEKTOB  IpeNIoJiaraet
IIOCTAaHOBKY BOIIPOCAa O COOTHOLIEHUM WX BOJICU3BSBICHUSA, B TOM YHUCIE B
Ipouecce UCHOJIHEHUsI Takoro oOsi3arenbcTBa. B.A. benoB oTHOCHT noneBble
TpeOOBAaHMS U JOJITH K KaTErOpUU OOIIMX MpaB U o0s3aHHOCTEer <*>. [Ipu sTOM
o0mue mpaBa M OOA3aHHOCTU XapaKTEPU3YIOTCSA UM CICAYIOIMIMM O00pa3oM.
CymiecTBoBaHHE OOIIMX TPaXTAHCKUX TMpaB, T.€. MpaB, NPUHAJICKAIIIX
OJTHOBPEMEHHO HECKOJbKUM JIMIAM, MPEIONpPEAesieTcs BO3MOXKHOCTBIO
IOPUCIIPYJICHIIMNA OTACIUTh CPEepy OTHOIICHW YNPABOMOYEHHBIX JIMI[ APYT C
IpyroM oOT cdepbl HX OTHOIIEHHH C JPYrUMU JUIAMU. A HMEHHO:
IOpUCTIPYAEHIIUST 000CO0IseT M MPOTUBOIOCTABIISIET JIPYTUM JHUIAM OOIIYIO
BOJIIO, a TOYHee - oOIee A BCEX YNPaBOMOUEHHBIX Bojeu3bsiBieHHE. [Ipu
3TOM aBTOp IOJIAraeT, YTO BCE APYTHE JIMLA BOCIPUHUMAIOT HE OT/IEIbHBIE AKTHI
BOJIEU3BSABIICHUS KXKIOTO U3 YIIPAaBOMOYEHHBIX JIUII, a €IUHBII, BIPAOOTAHHBIIHI



MMH TI0 BHYTPEHHHUM TpaBUJIaM aKT BOJEU3bsABICHHUS <**>, [Ipeacrammisercs,
YTO NPUMEHUTEIBHO K HCIOJHEHWI0 HMEHHO JOJIEBBIX 00s3aTeNIbCTB 3TO
yTBEPXKJCHUE HE BIIOJIHE TOYHO. XapakTep JOJEBBIX 0053aTEIbCTB KaK C
aKTUBHOM, TaK U C MAaCCUBHOM CTOPOHBI B TOM M 3aKJII0YACTCs, UTO KaXKIbIH U3
KPEIUTOPOB YIIPAaBOMOYEH HCTPEOOBaTh MCIIOJHEHUS JIMIG B ""cBoed" nole, a
KOXKIBIA W3 JO/DKHUKOB 00f3aH HCIOJHUTH TAaKXKe JUIIL B '"cBoeil" dacTu.
[TosToMy BOJEU3BSBICHUE Ha TMPEIOKCHUE WCIOIHEHUS, PaBHO KaK H
BOJICU3BSBIICHUEC Ha TPUHSATHE WCIOJHEHUS, - CyTh WHIWBUIyallbHOE, a HE
00111ee BOJICU3BSBICHUE BCEX YUACTHUKOB 00s3aTEILCTBRA.

<*> benoB B.A. I'paxmganckoe mpao. O6mas m OcoOeHHas 4YacTH:
Vueonuk. M., 2003. C. 692.

<**> CwMm.: Tam xe. C. 411 - 412.

B nureparype wMHOrma oOTMeEYaeTrcs, 4YTO IIPOLIECC  HCIIOIHEHUS
0053aTENBCTB, BBITEKAIOIIUX M3 JOJEBBIX JOIOBOPOB, HE HMMEET HUKaKUX
OCOOEHHOCTEN B OTIMYME OT MPOIecca MCHOIHEHUsI OOBIYHBIX O005S3aTEIbCTB
<1>. B camoMm Jene, HEKOTOpbIe J0JIEBbIE 00513aTEIbCTBA TEOPETUUECKH MOKHO
"paznenuTe OKOH4YATENbHO". JIEWCTBUTENIBHO, €CIM MPEACTABUTH JI0JIEBOE
0053aT€LCTBO  KAK  HECKOJIbKO OpJIMHApHBIX (€IMHUYHBIX), T.€. HE
OCJIO)KHEHHBIX MHO>»KECTBEHHOCTBHIO IPAaBOOTHOIIEHU 0053aTeIbCTBEHHOTO
THUIIA, TO TOTJA 3TH HECKOJIbKO 0053aTE€IbCTB MOKHO Pa3beIUHUTh, HE OCTABUB
MEK]ly HUMHM HUKAKOW TECHOM CBsA3U, 0 KOTOpoul rosopui ['.@. lllepmenesuy,
o0muM o0pa3oM XapakTepu3ysi 00s3aTeIbCTBA CO MHOMXECTBEHHOCTBHIO JIMII
<2>. Hanpumep, mo a0roBopy OECHpPOIEHTHOrO 3aiiMa JOJKHUK 00s3aH
YIUIATUTh ABYM A0JIEBBIM KpeauTopam 1o 50% monra. Kaxaplii U3 KpeauTopoB
MOXET TpeOOBaTh TOJILKO MOJOBUHY J0JIra, M JAODKHUK O00si3aH YIUIATHUTh
Ka)KJOMY COOTBETCTBEHHO I10 IMOJOBHUHE. J[OAT KaK LEI0€ - JUIIb BUIUMOCTD.
Mo’HO ero mpencTaBUTh U Kak JIBa CAMOCTOSITENBHBIX J0Jra, MO0 HUKaKOH
CYLIECTBEHHON CBSI3U OHU He UMEIOT. Eciu Obl TOJDKHUK MOJTYYHII 32€M Y JIBYX
ITUX K€ KPEIUTOPOB HA TEX € YCIOBHUSX, HO O OTAEJIBbHBIM JIOrOBOpaM,
npaBoBas KBaIM(UKALMS €ro OTHOIIEHWH IO HCIOJHEHUI0 O0O0SI3aHHOCTU
POBHBIM cueTOM He u3MeHuiach Obl. IloaTOMy, Hajo Iymarb, B JUTEpaType
00s3aTeNbCTBA C JIOJIEBOM MHOMXECTBEHHOCTBIO XapaKTEpHU3yIOT HMHOTAA Kak
COBOKYMHOCTh OT/AEJbHBIX MPABOOTHOLIEHUH <3>. O BUIUMOCTH €IUHOTO
oOs3aTenbcTBa roopun u J.M. Meilep, wimocTpupys 3TO Ha CIEAYIOIIEM
npumepe. Jluma A, B, C Bcrynatot B oroBop ¢ D, no koTopomy 00sI3bIBaIOTCS
JOCTaBUTh €MY HM3BECTHOE KOJIMYECTBO MILIECHHUIIBI; U3BECTHOE, ONpPEIEIECHHOE
KOJIMYSCTBO O0S3BIBACTCA JOCTaBUTh A, u3BecTHOE - B 1 u3BecTtHOE - C; HO BCe
OHM BMECTE 3aKjoyaroT noroBop ¢ D. Tem He MeHee 37ech MpPEACTaBIISAETCS
COBOKYITHOCTb 00SI3aTEJIbCTB, @ HE OJIHO; 371€Ch CTOJIHKO K€ JOTOBOPOB, CKOJIBKO
OTJIENBbHBIX 00513aHHBIX JIMII, U TOJBKO OT COBOKYITHOTO 3aKJIFOUEHUS OTIEIbHBIX
JIOTOBOPOB JEJI0 MPUHUMAET TaKOW BUJA, KaKk OyITO B JaHHOM CiIy4ae OJHO



o0s3aTenbecTBO <4>. Wtak, Bciaen 3a B. ['oneBHMHCKMM MOKHO CKaszaTh, YTO
€MHCTBO  COBOKYITHOTO  00s3aTeIbCTBA  OOJIBIIE  KaXyIIeecs, HEKEIH
JNEUCTBUTENIBLHOE, €CIIM OHO HE YKPEIUIEHO COJIMJAAPHOCTHIO YYACTHUKOB WIIH
HEJICJIMMOCTBIO peaMeTa <5>.

<1> Tonctoii B.C. Ucnonnenue obs3arenscTB. M., 1973. C. 184.

<2> [lepmeneud ['.®. Y4eOHUK pPyCCKOTO IpakIaHCKOTO TIpaBa. 4-¢ u3/l.
Kazann, 1902. C. 385.

<3> Hounkuii N.b., JIyamr JI.A. OOmiee yuenue o6 obOs3atenbcTBe. M.,
1950. C. 204.

<4> Meiiep .M. Pycckoe rpaxnanckoe npaso. B 2 4. Y. 2. M., 1997. C.
109.

<5> ToneBunckuii B. O mnpoucxoxaeHUW U JEICHUU O0A3aTEIbCTB.
Bapmaga, 1872. C. 213.

Bmecre ¢ TeM NO3UTHBHOE MpaBO YCTAHABIMBAET COOTBETCTBYIOIIEE
pEryJMpoOBaHKE BOIPOCOB O JOJIEBBIX OO0SA3aTENbCTBAX, a IMPaKTUKa CTaBUT
BOMNPOCHl IO HEKOTOPHIM AaCMEKTaM HCIIOJIHEHUSI JOJEBBIX 005A3aTEIbCTB,
[O3TOMY Mbl HE MOYKEM HE IMOJABEPrHYTh MCCIICAOBAHUIO UCIIOJIHEHUE JI0JIEBBIX
0053aTENBCTB <*>,

<*> Kak cnpasenmuBo ykasbiBaeT O.C. Hodde: "OOs3aTenscTBa co
MHO>KE€CTBEHHOCTBIO JIUI] MMOAYUHSIOTCS TEM Ke MpaBWIaM, YTO U TPaKIaHCKUE
00s13aTeNTLCTBEHHBIC MPABOOTHOIIEHHUST BooOme. Ho B HEKOTOpHIX BoIpocax,
CBSI3aHHBIX, B YACTHOCTH, C MWCIIOJIHEHWEM, OHH HYXJAIOTCSI B 0OCOOOM
yperynupoBanuun" (cMm.: Modpde O.C. Obmee ydeHue o0 obOs3aTenbcTBax //
HNodpde O.C. Uzbpannbie Tpyasl. B 4 1. T. III. OOs3arenbcTBEHHOE MPaBo.
CIIO6., 2004. C. 117). Henb3st He cornacutbest u ¢ MHeHHEM M.M. Arapkosa,
KOTOPBIN CUWTaj, 4YTO '"MHOXXECTBEHHOCTh JIMI[ Ha OJHOM WM Ha 00euX
CTOPOHAX MOJICKHUT 0COOOMY HM3YUYEHHIO,.. TAK KAaK OCOOEHHOCTH 3TOTO Clydas
OTHOCSITCSI MPEUMYUIECTBEHHO K BOINPOCAaM HCHOJIHEHHUsSI 00s3aTeNbCTB,
OTBETCTBEHHOCTH 32 HEHCIIOJIHEHHE M OCOOEHHO MpeKpalieHust o0s3aTenbCTB"
(cm.: ArapkoB M.M. O06s3aTenbCTBO MO COBETCKOMY TPaKJAHCKOMY TpaBy //
ArapkoB M.M. U30panHble Tpyabl N0 TpaxaaHckomy mpaBy. B 2 1. T. 1. M.,
2002. C. 265 - 266).

B apOutpaxxHoil mpakTuke He HaOmroAaeTcss OOJBIIOrO 4YHcia CIOPOB,
CBSI3aHHBIX C JIOJICBBIMU 0053aTEILCTBAMH, OJTHAKO HEKOTOPOE UX YHCIIO BCE XKE
uMeeTcst <*>,

<*> Cwm., namp.: [loctanoBnenne dDenepasibHOTO apOUTPAKHOTO CyAa
Bocrouno-Cubupckoro OKpyTa oT 14.02.2000 N
A74-2518/99-K2-D02-80/00-C2.



[To oOmemy mpaBuay Kaxaas COOTBETCTBYIOIIAs CTOpPOHA BIIPaBe
NpeTeH0BaTh, a JApyras, CJeJ0BaTelIbHO, 00s3aHA JIUIIb HAa TOJyYEHUE WIIH
UCTIOJTHEHHE JT0JIA 00s13aTeNIbcTBa. VIHBIME CITOBaMU, HUKTO U3 COJIOJIKHUKOB HE
OTBEUAET 3a APYroro U HUKTO W3 COKPETUTOPOB HE BIPaBE MOIYUUTH YTO-THOO
OT JIOJDKHUKOB CBEpX CBOeH nmoynm <*>, VcroiHeHue COOTBETCTBYIOIICH IOJH
BJICUET TpEKpalieHne o0s3arenbcTBa B 3TOM dact. [Ipm 3TOoM 1o oOmemy
MPaBWIIy YKa3aHHBIC JOJU SIBJISIFOTCS pPaBHBIMH. VIHOE MOXET BBITCKATh W3
3aKOHA, MHBIX IMPABOBBIX aKTOB HMJIU YCIIOBHI 00s3aTEIILCTBA.

<*> ['paxmanckoe npaBo Poccun. O6mas gacts: Kypce nexmuit / OTB. pen.
O.H. Cagukos. C. 602.

Cratea 321 'K P® comepkuT mo CylmECTBY JBa IpaBujia: O IMPABE
KpeauTopa TpeboBaTh HUCIOJHEHHUS OT COJIOJDKHHMKA JUIIL B €ro joiie (u
KOPPECTIOHIUPYIOMIeH OO0sS3aHHOCTH TIOCIEHEr0) M O PABEHCTBE JIOJCH.
[IpyueM nanee Mo TEKCTY HOPMBI YCTAHABIMBAECTCS BO3MOYKHOCTH H3BATHUS
3aKOHOM, UHBIMHU MPABOBBIMU aKTaMH WM YCJIOBUSIMU oOs3aTesnbcTBa. OMHAKO
CJIeIyeT 3aJ1aThCs BOIPOCOM: YKa3aHHOE M3bBITHE KacaeTcs 00OMX MpaBUil WM
TOJIBKO TOCJIEHETO, MOCBAILIEHHOrO paBeHCTBY paoJie? M.U. Bparunckuii
YKa3bIBa€T, YTO HEPABHBIC JIOJU Yy COKPEAUTOPOB U COAOJLKHUKOB - Y OJHOTO
OoJibllIasl, a y IPYyroro - MEHbIIasi, MOTYT ObITh YCTAHOBJICHBI 3aKOHOM W UHBIMU
MPaBOBBIMM aKTaMH WJIH YCIOBUSIMU oOsi3aTtenbeTBa <*>. [Ipu 3TOM HUYEro HE
TOBOPUTCS O TOM, MOXET JIU OBbITh W3BSATHE U3 TpaBUia, KOTOPOE TJIACUT:
KaXIbld M3 KPEIUTOPOB BIIpaBe TpeOOBATh MCIOJHEHUS, a KaXIbId U3
JNOJDKHUKOB 00s13aH HCHOJIHUTH 00S3aTeIbCTBO B YacTH ITAAIOIIEH Ha HETO
nond. [To muennto I'.JI. OTHIOKOBOM, TUCIIO3UTUBHOCTh OTHOCHUTCSI K PABEHCTBY
nonei. OHa yKa3bIBae€T, 4TO JOJs MPU3HAETCS PaBHOW, €CIIM HMHOE, T.C.
HEPABEHCTBO JI0JICH, HE BBITEKACT U3 YCIOBUHN 00s3aTENbCTBA <H*>,

<*> ['paxxnanckoe npaBo Poccun. O6mas yacts: Kypce nexuuii. C. 602.

<**> OrnrokoBa I'. Mcnonmunenue o6s3arenscTB // Poccuiickas rOCTHITHS.
1996. N 4. C. 22.

Ha nam B3risi, u3baTue MOKeT ObITh YCTaHOBJIEHO KaK W3 MEPBOTO, TaK U
U3 TMOCIEOHEro IMpaBWiIa. B COOTBETCTBYIOLIEM CIydae OSTO NPUBEIET K
BO3HUKHOBEHUIO CJI0KHOTO (acMMMETpPUYHOTO) OTHOILICHUS
COJIUJIAPHO-0JIEBOTO TUIIA, O KOTOPOM OYJIET CKa3aHO HUKE.

CoBpeMEHHBII TpakIaHCKUI O000OpOT HWHOTIAa NPHUBOJUT K TaKOMY
MOJIOKEHHUIO BEIIEH, KOrJa NpH HAJU4YUM BHJIMMOW MHOKECTBEHHOCTH JOJIS
OJTHOTO M3 YYaCTHUKOB BOBCE PABHSETCS HYNIO. DTO HAaOII0AaeTCsl, HApUMEp, B
MOJIPSAHBIX OTHOILIEHUSX, KOTJa B HUX YYacTBYIOT TPU CyObEKTa: MOIPSIUHK,
3aKa34uK, WMHBECTOpP. B cCuiay TOro, 4ro 3aKOHOJATEIbCTBO BBIABUTAET



ompeseNieHHble TpeOOBaHUS K 3aKa3uumKy, KOTOpPbIE HE BCE W3 HHUX MOTYT
UCTIOJTHUTb, TOCTATOYHO PAaCIPOCTPAHECHA MTPAKTUKA 3aKITFOUYCHHUS COTIIAIICHUN O
BBIMOJTHCHNH (DYHKIMK 3aKa3dyWika, MPU ITOM OIUlaTa padOT MPOU3BOTUTCS
MIOJTHOCTBIO MHBECTOPOM, a 3aKa3udK IMOJy9aeT U3BECTHOE BOZHATPAXKICHUS OT
MHBECTOpA 3a BBHITIOJHEHHE CBOMX (QyHKIMA. [1o CyIecTBy OTHOIICHHS MEXTY
3aKa34YMKOM M MHBECTOPOM BeChMa OJIM3KM K KOMHCCHOHHBIM OTHOIICHHSIM. B
TaKUX CIy4asX CyAbl HEPEAKO XOTS W CCBUIAIOTCS Ha  HaJIW4due
MHOKECTBEHHOCTH B 0053aTElIbCTBE, MUCXOAS W3 YCIOBUH TMOCJIEIHEro, MpU
PacCMOTPEHHH CIIOPOB O B3BICKAHHM OIUIATHI PabOT MPOU3BOJAT B3bICKAHUE
JIMIIb ¢ MHBECTOpa <*>.

<*> Cwm., Hamp.: [loctanomnenne dDemepasbHOTO apOUTPAKHOTO CyAa
CeBepo-3anannoro okpyra ot 02.11.2000 N A56-9017/00.

I[OJ'IGBBIC 00513aTeNLCTBA C IMPOIIOPpHHUOHAJIBHBIM PY4YaTCILCTBOM

Becbma opuruHanbHO, Ha Halll B3TJISAJ, MOHUMAJ JIOJIEBbIE 00S3aTEIbCTBA
['.®. lepuieneBny. OH yKa3blBal, 4TO "KaXAbli JOJKHUK HCHOJHSAET CBOIO
00S13aHHOCTh, K&XJbI BEPUTENIb OCYIIECTBIsIET cBoe TmpaBo. OmHako
HEUCIIOJIHEHUE KOTOPBIM-TUOO W3 JIOJKHUKOB CBOETO 00S3aTENbCTBA BJICUET
Ui IpyTuX OOSI3aHHOCTh COBEPIIMTH 3a HEro JeWCTBUE, TaK YTO €CIIH
KOTOPBIN-HUOYIb U3 JTOTKHUKOB HE BBIMIOJHSIET TPEOyeMoro JIeHCTBUS, TO €ro
MECTO 3aHUMAETCs JPYrMMHU  JOJDKHUKamMu. OTBETCTBEHHOCTh  OJHUX
JTOJKHUKOB 32 IPYTUX B CIIy4ae HEMCHOJHUTEIBHOCTH U PACIPEACIEHUE MEXKTY
HUMHM 0053aTEIbCTBA HEUCIOJHUTENBHBIX JOMKHUKOB HE YHHUUTOXKAIOT
JI0JIEBOTO XapakTepa Bcero odszarenbera. To, 4To He ObUIO UCIOTHEHO OJHHUM
13 JIOJDKHUKOB, HE MOKET ObITh B3BICKUBAEMO C JIFOOOTO M3 MPOUYUX, a TOJHKO B
TOM YacTH, KaKasi MPUXOAUTCS Ha KAXIO0TO U3 HUX IO paclpeesieHuo" <*>,

<*> [llepmeneBuy I'.®. YueOHUK pycckoro rpaxaanckoro mpasa. C. 386.

Takol moaxos mpeacTaBisieT co00l COoeAMHEHUE MPU3HAKOB JOJIEBBIX U
cyOcuMapHbIX 00sA3aTENbCTB M 00pa3oBaHUE O0CO00W  Pa3HOBUIHOCTH
MHO’>KECTBEHHOCTH JIMI] Ha [acCCUBHOW CTOpOHE oO0s3aTenbcTBa. [lpuuem
3aMelIeHne KPEeIUTOPOB B JI0JEBbIX 00s3aTenbcTBax .M. IllepiieneBudemM He
nomyckainock <*>. [lo cymecTtBy Mbl HaOJIIOJaeM 37€Ch, HABEPHOE, JI0JIEBbIC
00s3aTeNbCTBA C MPONOPLUUOHAIBHBIM CYOCHIUMAPHBIM py4aTeNbCTBOM, HOO B
CUJTy OOIIEero MPUHIMUIIA JTUCTIO3UTUBHOCTH B TPAXJIAHCKOM MPaBe HEBO3MOKHO
OTBEPrHYTh MpPaBO CYOBEKTOB TPAXKIAHCKOIO 000pOTa JTOTOBOPUTHCS 00
UCIIOJIHEHUH 0053aTeNIbCTBA UMEHHO HA TAaKUX YCIIOBUSX, KOTOPBIE OMHCAHBI
['.®. lllepmeneBuueM. B oObsicHeHHsIX K MpoekTy ['paxkaaHcKoro yiaoxKeHUs
CIPAaBEUIMBO YKA3bIBAIOCh, YTO TakKas BCIIOMOIaTeNIbHAsl OTBETCTBEHHOCTH
MOKET OBITh YCTaHOBJIEHA IO JIOTOBOPY M B 3TOM OTHOILIEHUM HET OCHOBAHUIi



CTECHATH CBOOOMY CTOpOH <**> 3akoHy Takuhe 0053aTeIbCTBAa W3BECTHHI B
YacTH OTHOIICHU MEXIY COMUIAPHBIMY JTOJDKHUKAMHU B CTydae, KOT/1a OJHH U3
HUX UCTIOJTHHII 0053aTENBCTBO Mepea KpeAUuTopoM. B murepaType ykasbIiBaeTcs,
YTO 37€Ch IPHUHIIUIT TOJICBOTO MCIIOTHEHUS 110 YKa3aHUIO 3aKOHA WJIM JJOTOBOpa
MOXXET OBITh TPUMEHEH B COUYETAaHWM C TPUHIUIOM CyOCHIUapHOM
(BcrioMoraTeaIbHON) OTBETCTBEHHOCTH <***>

<*> Cwm.: Tam xe.

<*¥*> I'paxxganckoe ynoxkenue. [Ipoext / Ilog pen. U.M. TiorpromoBna,
coct. AJI. Caatuunan. T. 2. CIIG. 1910. C. 299.

<#kx*> Kommentapuit k ['K PCOCP / Ilox pen. E.A. ®neitmun, O.C.
HNodde. Uzn. 2-e, nom. u mepepad. M., 1970. C. 269 (aBrop xommenTtapus O.C.

HNodde).

Henb3s He 3aMeTuTh, 4YTO JaHHbIE OO0SA3aTENbCTBA B YEM-TO OJIM3KU
CcyOCUAMAapHOMY MOPYYUTEIBCTBY CO MHOXECTBEHHOCTBIO JIMI[ HAa MACCUBHOM
CTOPOHE (Ha CTOpPOHE MOpPYYMTENCH) U C OJHOBPEMEHHBIM OrPAHUYCHHEM
pa3Mepa OTBETCTBEHHOCTH MopyuuTessa. OJHAKO OTJIMYHE OT CyOCHIMapHOIO
HOPYYUTENIbCTBA 3AKIIOYACTCSI B TOM, YTO IOPYYUTENb, KaK IPaBUIIO, HE
OpU3HAETCS CYyOBEKTOM, OOSI3aHHBIM 110 OCHOBHOMY 00f3aTENbCTBY (OTIMUYHE
COCTABJISIET MaTEPUAIIbHOE MOPYYHUTEIbCTBO, O COJUAAPHONM Pa3HOBUIHOCTH
KOTOpOro Oyner ckazaHo Huxke). OJIHaKO U MaTepuaIbHOE MOPYYUTEIBCTBO HE
COBIAJAET C JAHHBIMU 0053aTeIbCTBAMH, TOCKOJIBKY MOCJIEICTBUS UCIIOJIHEHUS
00s3aTeNbCTBA MOPYUUTENEM HE COBMNAJAIOT MO POCCHICKOMY TPa¥AaHCKOMY
MpaBy C NOCIEACTBUSAMHU UCTIOIHEHUS! CyOCHIMapHOTo 00s3aTeNbCcTBA (B IEPBOM
ciy4yae HaOJOJaeTcs Nepexoj IMpaBa B CHIy 3aKOHa, BO BTOPOM -
BO3HUKHOBEHUE PErpecCHOro 00s3aTelbcTBa). IJTO TMO3BOJSET BCE Ke
YKPENUTbCA BO MHEHHHM O TOM, YTO PacCMOTpPEHHas Pa3HOBUIHOCTH IOJIEBBIX
00513aTEIBCTB MPEJCTABISET COO0M CaMOCTOSTENbHYIO TPYMIy O0S3aTENbCTB C
MHO>KECTBEHHOCTBIO JIMI], KOTOPYIO YCJIOBHO MOXHO MMEHOBATh KaK J0JIEBbIE
00s13aTeNBCTBA C MPONOPLMOHATBHBIM Py4aTeIbCTBOM.

Crapast cyneOHasi mpakTHKa CBUJETENIbCTBYET, YTO JIaHHAsl Pa3HOBUIHOCTD
0053aT€ILCTB UMEET CBOM KOPHH B XOPOIIO H3BECTHOM B OBITY MOHSTHH
"KpyroBas mopyka'" <*>.

<*> Jcauenko B.B. 3akonsl rpaxxnanckue. I1r., 1916. C. 501.

B.M. Cunaiickuii BblIEHsT CcBOoeOOpasue o00s3aTENbCTB C KPYroBOM
MOPYKOM, KOTOpasi OTJIMYaJia TaKue 00s3aTeIbCTBA OT OOBIYHBIX COJIMJAPHBIX
o0s3aTenbcTB. OH yKa3blBall, YTO, C OAHOW CTOPOHBI, 3TO 0053aTENLCTBO HE
MACCUBHO-COJIUJIapHOE, MO0 KpEeauTOop HE BIpaBe TpeOoBaTh BCEro J0JIra OT
100010 U3 JOKHUKOB. C IpYyroil CTOPOHBI, 3TO U HE JI0JIEBOE 0053aTEIbCTBO,



TaKk Kak B Clly4ae HEyIUlaTbl KE€M-TMO0O W3 JOJDKHUKOB CBOEH [OJM OHa
PAacCKJIaIbIBAETCS HA BCEX OCTaJIbHBIX.

OcoObIfl peKUM ATUX 0053aTENbCTB MPEANOIaralioch yperyjaupoBaTh U B
I'paxnanckoM ynoxenuu Poccuiickoit Mmnepun. Tak, cr. 1719 rinacuna: ecnu
0 3aKOHY, [JIOrOBOPY WJIM 3aBELIAHUI0 YCTAaHOBJEHA OTBETCTBEHHOCTH
HECKOJIBKUX JOJKHUKOB JIPYT 3a Ipyra Ha ciy4yail 0e3yCHenIHOCTH B3bICKAHUS C
KOT0-J1100 M3 HUX CIEAYIOIIeH YacTu JoJira (KpyroBas OTBETCTBEHHOCTD), TO HE
B3bICKAHHAsI BEPUTEJIEM C KOTo-IH00 M3 JOJDKHUKOB CyMMa pasjlaraercs Ha
OCTaJbHBIX JOJDKHUKOB IO COPa3MEPHOCTH C JOJISIMH HMX Yy4acTUs B
oOsa3aTenbcTBe <*>. B 00bscHeHusix K IIpoekTy ykas3pIBaioch, 4YTO
MIPUBJICYECHHUE JIOJEBBIX JOJDKHUKOB K OTBETCTBEHHOCTHM OCYLIECTBISIOCH B
CBA3M C HECOCTOSITEIbBHOCTBIO OJHOTO M3 JAOJEBBIX JOJDKHUKOB, YbSl YaCTh
pacupenesnsgach MeXIy OCTATbHBIMU <**>,

<*> Konuduxaius poccuiickoro rpaxaaHckoro mnpasa: CBoJ 3aKOHOB
rpaxnanckux Poccuiickor HWmnepun, IIpoekr ['pakaaHCKOro yinoKeHHUs
Poccuiickoit  Wmmnepun, I'paxnanckuii  koaekc PCOCP 1922  ropa,
I'paxxnanckuii kogekc PCOCP 1964 rona. Exarepun6ypr, 2003. C. 502.

<**> 'paxmanckoe yinoxkenue. [Ipoext / Tlon pen. .M. Trotpromosa,
coct. AJL. Caatuman. T. 2. C. 299.

Omnucanue JaHHBIX 0053aTEIILCTB OTKPBIBACT UX CXOACTBO C BBIACIICHHBIMHA
HaMHu JOJICBbIMU 00s13aTEIILCTBAMH C MMPpONOPHHUOHAIIBHBIM Py4aTCIbCTBOM.

OTBETCTBEHHOCTH 110 JOJEBOMY 0053aTEIbCTBY

Heucnonnenune nim HeHaIeKalllee UCIOIHEHHUE JT0JIEBOI0 00sM3aTENLCTBA
BJICYET OTBETCTBEHHOCTh II0 TAaKOMYy JK€ NPHUHIUITY. TO €CTh XapakTep
OTBETCTBEHHOCTH IIPEIOMPEICIICH XapakTepoMm obs3arenbcTBa. [Ipu moneBoit
OTBETCTBEHHOCTH KaXKIbIH M3 COLOJDKHUKOB 00s3aH HECTH OTBETCTBEHHOCTDH B
TOH J0JIe, KOTOpas COTJIACHO 3aKOHY WJIM JOTOBOPY MaaaeT Ha Hero. [lomm ati
MOTYT OBITh PaBHBIMH WJIM HE PaBHBIMH, HO OHHM BCerjJa ompenesieHbl. B Tex
clydasx, Korja H3 JOroBopa WM JOMOJHUTEIBHOTO COTJIAIICHUS MEXTY
JTOJDKHUKAMHM HE SBCTBYET, YTO JIOJIM WX HE PaBHBI, OHU OOS3aHBI HECTH
OTBETCTBEHHOCTh B PaBHBIX AONAX <*>, [IpuHHMMas 3TO B IIEJIOM BEPHOE
OITMCAaHHE JOJEBOH OTBETCTBEHHOCTH, JH00aBHM, YTO HM3MEHEHHE H3HAYAILHO
YCTAHOBJICHHBIX JIOJiIeH B 00s3aTENbCTBE €71Ba JIM BO3MOXHO 0€3 corjacus
KpeauTopa IIOCPEICTBOM OJHOTO JIMIINb COTJIAIICHHUS COJOJDKHHKOB, W00
UHTEPECHl KPEIUTOpa MOTYT B TaKOM CJlydae CEepbe3HO IIOCTpajaTh, B
YaCTHOCTH, €CJIM JIOJDKHHUKH JIOTOBOPSATCS TIEPEIIOKHUTH OOJBIIYIO0  JTOJIO
OTBETCTBEHHOCTH Ha MEHEE COCTOSATEIBHBIX, a MEHBIIyI0 - Ha 0Ooree
COCTOATENbHBIX. Pa3mep gonell, Kak BEpPHO OTMeUYaeTCa B JUTEpATypeE,



OTIPE/ICTISICTCSl COTJIAIICHUEM MEXKIY KPEIUTOPOM U JOJDKHMKaMH <**>| a He
MEX]Ty TOJDKHUKAMHU.

<*> ['pubanoB B.I1. OTBETCTBEHHOCTH 32 HApPYIICHUE TPAXKIAHCKUX TIPaB U
o0s3anHocTel // ['pubanoB B.I1. OcyiecTBieHue 1 3almTa rpak/IaHCKUX Mpas.
M., 2000. C. 350.

<**> [lusinbHe mnpaBo Ykpainu. Ku. 1 / Ilog pen. O.B. Izepu, H.C.
Ky3znemnoroi. Kuis, 1999. C. 781 (aBTop riassl B.B. Jlyis).

[IpuHIMIT 3aBUCUMOCTH J0JIEBOM OTBETCTBEHHOCTH OT JIOJIEBOTO XapakTepa
00s13aTeNIbCcTBA MOKHO MPOMJUTIOCTPUPOBaTh Ha mnpumepe. CkaxeM, eciid 3a
HEUCTOJHEHHE 00s3aTEIhCTBA YCTAHOBJICHA HEYCTOMKA U €€ pa3Mep paBHSCTCS
10000 py6sieit, TO B 107€BOM 00513aTENBCTBE, II€ NEPBBIN JOJIKHUK 00513aJICs Ha
70%, a BTOpoM COOTBEeTCTBEHHO Ha 30%, IUIaTeXX HEYCTOMKH JIOJKEH
OCYIIECTBJISATHCS Pro rata, T.e. MEPBBIM JODKHUKOM B pazmepe 7000 pyoueit, a
BTOpHIM B pazmepe 3000 pyOmeit.

CYBCUIUAPHASA MHOKECTBEHHOCTD

CybcunnapHeie (I1OTIOJTHUTETILHEIE, 3aracHble, IPUIATOYHbIC)
00s13aTeNbCTBA MPEACTABISAIOT COOOW  CaMOCTOSITENIBHYIO  Pa3HOBHIHOCTH
00513aTETBCTB CO MHOYKECTBEHHOCTBIO JIUI] <*>.

<*> TI'paxxnanckoe npao. B 2 1. T. II. ITonytom 1 / OtB. pen. E.A.
CyxanoB. 2-e u3n., nepepad. u gon. C. 28. He Bce paboThl 10 IOpUCTIPYICHLIAN
COJIEpIKaT MOJIHYIO KIacCU(PHUKAINIO 00s13aTEIbCTB CO MHOKXECTBEHHOCTRIO JIHII,
4acTO aBTOPHI YIYCKAIOT M3 BUJAa UMEHHO CyOcuanapHbie 00s3aTenbeTBa. CM.,
Hanp.: benos B.A. I'paxxnanckoe npaBo. O6mas u OcobeHHas yactu: Y 4eOHUK.
M., 2003. C. 690 - 692; ArapkoB M.M. OO0s3aTelbCTBO II0 COBETCKOMY
rpaxaaHckoMy mpaBy // ArapkoB M.M. U30panHbie TPYyIbl IO TPaXTAHCKOMY
npay. B 2 1. T. 1. C. 265; I'paxaanckoe mnpaBo. Y4eOHHK Il By30B. YacTb
nepsas / [lox pen. T.U. Unnapuonosoii, b.M. I'onrano, B.A. Ilnernesa. C. 329
- 334 (aBrop mmaBel H.I'. Baneema). [pyrue pabGoThl paccMaTpUBarOT
cyOcuanapHbie 0053aTeNbCTBA B CBSI3U C JICTICHUEM 0053aTeIbCTB Ha TJIaBHBIC U
JIOTIOJTHUTENBHBIE, @ B 0053aTEIhCTBAX CO MHOKECTBEHHOCTBIO JIMII BBIJEISIIOT
JUIIb CONMIApHbIE W JOJEBBbIe, TNPU ITOM OCOOCHHOCTH WCITOJHEHUS
00513aTeTTLCTB CO MHOXXECTBEHHOCTBIO JIUI[ BOBCE HE PacCMaTPUBAIOTCS (CM.:
I'paxxnanckoe npaBo: Yueonuk / [lox pen. C.I1. I'pumaesa. M., 1998. C. 129 -
145 (aBtop rnassl I'.JI. OTHIOKOBA)).

B nurepatype mnpeacTtaBieHO OOOCHOBAaHHE TOTO, YTO CYOCHIMApHbBIC
00s13aTeNhCTBA HE YKIAJBIBAIOTCS B MPABOBYIO MOJENb 00s3aTe€IhCTBA CO
MHOXECTBEHHOCTBIO JHUIl. "B cyOcHIMapHbIX TOTOBOPHBIX 00s3aTEIhCTBAX



(HampuMep, Tpu NOPYIUTEIHCTBE) C CAMOT0 Hayajaa HET MHOYKECTBEHHOCTH JIMII.
CyObeKThl B 3TOM Cily4yae SIBJISIIOTCS CTOPOHAMH JIBYX B3aUMOCBS3aHHBIX, HO
CaMOCTOSITENIbHBIX 00s3aTEIBCTB M PA3JIMYHBIX 1O CBOEH MPaBOBOW IPHUPOE
0053aTebCTB: OCHOBHOT'O, HalpuUMEp M3 KPEIUTHOTO JoroBopa (KpeauTop -
0aHK, TODKHHK - 3a€MIIUK), U JOMOJHUTEIBHOTO 0053aTeNbCTBA, HAIPUMED U3
JIOTOBOPA O MOPYUYUTENBCTBE (KpeauTop - OaHK, AOKHHUK - MOpyduTens). Het
MHOXXECTBEHHOCTH JIMII M B CIydasX BO3HUKHOBEHHUSI CyOCHIuapHOU
OTBETCTBEHHOCTH B CUJTy 3aKOHa. Tak, 10 HapylIEHUs MOJHBIM TOBAPUIIIECTBOM
o0s3aTeNbCTBA [0 OIUIATE MOJYYEHHOIO TOBapa Iepe] HaMU MPOCTOE
0043aTeNbCTBO, B KOTOPOM y4YacCTBYET OJIMH JIOJDKHUK (MOJHOE TOBAPUIIECTBO)
U oAuH KpeauTop (mocrtaBiiuk). DakT HEOIMJIaThl MOJHBIM TOBAPHUILIECTBOM
ToBapa (ropuandeckuii ¢akT) B cOooTBeTCTBHMU C 3akoHOM (1. 1 cr. 75 T'K)
BJIEYET BO3HUKHOBEHHE HOBOTO 00s3aTeiabCTBa (CyOCHAMAPHOTO) C HWHBIM
COCTaBOM YYaCTHUKOB (JOKHUKM - BCE IIOJHBIE TOBAPUILU, KPEAUTOP -
MOCTABIIIHK).

TpyIHO yCMOTpETh MHOKECTBEHHOCTh JIUIl M BO BHEJOTOBOPHBIX
cyocuamapaeix oOs3arenbcTBax. CorimacHo cr. 1074 T'K  obs3arenbcTBO
BO3MENIEHUS Bpeaa, IPUUYMHEHHOTO0 HECOBEPLIEHHOJIETHUM B Bo3pacte oT 14 1o
18 1er, MbICIWTCS KaKk MPAaBOOTHOUIEHWE WM NPUYUHHUTENS Bpeaa u
NoTeprieBIIero, Wiau (KOorja y TMPUYMHUTENS Bpelaa HET JI0XOJO0B WU
MMYIIECTBA, JOCTATOYHBIX JJIsI BOBMEIICHUS Bpea) poauTenei (yChIHOBUTENEH,
MOTNEYUTENS) U TOTEPHEBIIET0 KaK YYAaCTHUKOB CYOCHIMAPHOT0 0053aTEIbCTBRA.

N3110keHHOE MO3BOJISET MOJIOKHUTEIBHO OLIEHUTh OTKa3 3aKOHOAATENs OT
TPAKTOBKU CYOCHUIUAPHBIX 0053aTeNbCTB B OJHOM pPSIAy C JOJEBBIMH H
COJIMIAPHBIMU KaK Pa3HOBUIHOCTU MHOKECTBEHHOCTH JIUIL B 00s3aTEILCTBE (CT.
67 OcHoB). B HoBoM I'pakgaHCKOM KOJEKCE COXpaHEHa KJIacCHYecKas
TPAKTOBKa BUAOB 00SI3aTENLCTB MPU MHOXKECTBEHHOCTH Jjmil (CT. cT. 321 - 326
['K) u oTmenbHO TOBOpUTCA O CYOCHIAMApHON OTBETCTBEHHOCTH Kak
PA3HOBHUJIHOCTH TPaKJIaHCKO-TIPaBOBOM oTBeTcTBeHHOCTH (cT. 399 I'K PO)"
<*F>,

<*> T'paxnmanckoe mpaBo. Yacts mepBas: YueOnuk / Ilog pem. A.T.
Kanmuna, A.W. Macnsesa. C. 366 (aBtop rnaBel AWM. Macnses).

Kputnka A.M. MaciseBbIM KOHIICTIIIMM PACCMOTPEHUS CYOCHIUAPHBIX
00s13aTeIbCTB ~ KaK  OJHOM M3  PAa3HOBUJHOCTH  OOS3aTENILCTB  CO
MHOKECTBEHHOCTBIO JIMII MPEACTABIAETCS HaM HE BITOJIHE 000CHOBAHHOM.

Bo-niepBBIX, aBTOp MOBEPXHOCTHO pPacCMaTPUBAET BCE MHOTI000pa3ue
TPOKIAHCKUX  OTHOIICHWH.  [IpITasch  OMpOBEPrHYTH  CyOCHIUAPHYIO
MHO)XECTBEHHOCTh B JIOTOBOPHBIX OTHOIICHHUSAX, OH NPHBOJUT TIPUMEDP C
MOPYYUTEIILCTBOM, KOTOpPOE€ M B CaMOM Jielie 00JaJaeT 3HAYUTEITbHBIM
cBoeoOpaszueM B Psiy paccMaTpuBaeMbix 00s3atenbcTB. OHAKO OH YITyCKaeT
U3 BHU]Y, YTO B CUJTy JEHCTBUS MPUHITUIIA CBOOOBI JOTOBOPA C TEOPETHIECKOM



TOYKM 3pPEHUSI HUCCIEIOBATENI0 HE CIEIyeT OrpaHU4YMBATBHCS  JIUIIb
MIOMMEHOBAHHBIMU JIoroBopamu. [IpuBojmuMas apryMmMeHTalus OKa3bIBAaeTCs
HETIPUTOTHOM, €CJIU MBI CTOJKHEMCSI C COTJIalllEeHHEeM, IO YCJIOBHUSIM KOTOPOTO
OJIMH JIOJDKHUK OOSDKETCS MCIOJHUTH 00s3aTeIbCTBO APYroro JOKHUKA, HE
BBICTYIIAsl KaK MOPYYHUTENb, a GUTYPHUPYS UMEHHO KaK CyOCHAHApHBIA JTOHKHUK.
Hanpumep, ogHa crpouTenbHas KOMIAHUS 00s3yeTCs MOCTPOUTH (JIOCTPOUTH)
JIOM, €CJIM ITOTO He caenaeT apyras kommnanus. Tak ke, kak u A.J. Macnses,
Ipyrue  aBTOpbI,  paccMarpuBas  CyOCHUIHUAPHYIO OTBETCTBCHHOCTD,
XapaKTepU3yIOT €€ KaK OTBETCTBEHHOCTH JIMIIA, HE SBIISIONIETOCS CTOPOHOU B
CHCNKE, 00s3aTenbCTBA 1O KOTOPOM HE BBIMOJHEHB WM  BBITOTHEHBI
HEHaJyuIe)KaluM o0pazoM <*>. JIeHCTBUTEIbHO, MOJENb IMOPYYUTEIbCTBA H
JIPYTUe OTHOIICHHUS IO CYOCHAMAPHON OTBETCTBEHHOCTH MOTYT OTJIMYATHCS
OTMEUYCHHBIM Ka4eCTBOM, OJTHAKO OHO, HMEs, KOHEUHO, IOPUIUICCKOE 3HAUCHHEC
UTsT KBATM(UKAIIMA OTHOIICHUH, HE OIPOBEpraeT HAIWYUE CYOCHIAMAPHBIX
00513aTeNIbCTB KaK Pa3HOBUIHOCTH 003aTE€ILCTB CO MHOXECTBEHHOCTBIO JIMII.
Kpome Toro, m3 3akoHa HE cleayeT, 4YTO CYOCHUAMAPHBIM JIODKHHUK, 3a
HCKJIIOUCHUEM TOPYUYUTEIIsl, HE sIBIAEeTCA cTopoHOM B ciaenke. Ctates 399 'K
P® He pgaer Kakux-1MOO IOBOAOB JUII TAaKOro OOOOIIAIOIIEr0 BBIBOJA.
CyOcuauapHbIii JOJDKHUK MOYKET OBITh CTOPOHOM CaMOCTOSATEIbHOU, OTIMYHON
OT OCHOBHOM CHIEJIKHU (TIOPYYUTEIBCTBO), HO MOXKET ObITh U CTOPOHOM B CJIEIIKE.

<*> Cwm., Hamp.: JlateiHueB A. PaboTa ¢ kpenuropamu u nedutopamu //
busuec-agsokar. 1999. N 20 - 22.

Bo-BTOpBIX, 10 HallleMy MHEHHUIO, B PaCCMaTpUBAEMON KPUTHUKE CIUIIKOM
00JIbIIIOE 3HAYCHHUE YJIENAETCS MOMEHTY BO3HUKHOBEHHUS MHOXKECTBEHHOCTH B
oOsi3atenbeTBE.  be3ycnoBHO, TEXHMYECKM BaXHO, B KakOW MOMEHT OHa
oOpa3zyeTcsi: cpa3y mociie BOSHUKHOBEHUSI 00s13aTEIhCTBA UJIH TO3/IHEE B CBSI3H C
HACTYIUIEHUEM TOTO WJIM MHOTO Iopuandeckoro ¢akra. OgHaKo TOT BpeMEHHOU
dakTop BOBCE HE ONMpOBEpraeT Hay4dyHOoe OOOCHOBAaHUE CYIIECTBOBAHUS
00s13aTeNIbCTB ¢ CyOCHAMApPHOM MHOXKECTBEHHOCTHIO JHIl. Kak 000CHOBaHHO
orMeuasr B. ['01€eBUHCKMM NPUMEHUTENBHO K OJHOW U3 PA3HOBUIHOCTH
MHO>XECTBEHHOCTH JIUII, 0053aTeIbCTBA UM OBIBAIOT COBOKYITHBIMU C MOMEHTA
WX BOBHUKHOBEHUS, WJIHU KE TIEPEXOJIAT U3 €AUHUYHBIX B COBOKYITHbIE <*>,

<*> T'oneBunckuii B. O npoucxoxaeHuu u aeiaeHuu oos3atenncTs. C. 213.

B-TpeTpux, KpUTHKYs BBIOpAaHHBII MM  ciy4ail  BO3HHUKHOBEHHS
cyOcuiuapHoit OTBETCTBEHHOCTH 3a BpEl, NPUYNHEHHBIN
HecoBepuieHHoeTHUMHU (cT. 1074 T'K P®), A.Ml. MacnseB mnonaraer, 4To
MHOKECTBEHHOCTD 31€Ch OTCYTCTBYET, a 110 CYLIECTBY HAJI0 BECTHU PEYb JIUILb O
CyOBbEKTE TMPABOOTHOILIEHUS - B 3aBUCHUMOCTH OT TOTO, HMEIOTCA JH Yy
HECOBEPUICHHOJIETHET0 HEOOXOAUMbIE A0XOAbl WM HMyliecTBo. OnHaKo B



000CHOBaHME CBOETO MOAXOAAa aBTOP MPUBOIUT JUIIL YaCTh YCTAHOBJIICHHBIX B
ct. 1074 'K P® HOpM perynupoBanus. OHa ke NPeayCMAaTPUBAET HE TOJBKO
cyOCHUIMapHyI0 OTBETCTBEHHOCTh pOAMTENeH (YCHIHOBHUTENIEH M MOMeUnuTenei),
HO U CyOCHIMApHYI0 OTBETCTBEHHOCTh COOTBETCTBYIOIIUX YUpexXaAeHUM (a03. 2
n. 2 ct. 1074 T'K P®), roe HemocTaTOK HMMYIIECTBa U JIOXOJOB YK€ HE
durypupyer B KayecTBE  YCJIOBHUS  HACTYIUIGHUS  CyOCHUIuapHOU
oTBeTCTBEHHOCTH. HO TlaBHOE, NpH OTpUIIAHUHM HAJIWYUS MHOKECTBEHHOCTU
OyneT BechbMa 3aTpPyIHUTEIHLHO OOBSICHUTH NEUCTBHE 1. 3 TOW K€ CTaThH,
KOTOPBIM TpeaycCMaTpUBaET MPEKpallleHUE CyOCHUIUAPHON OTBETCTBEHHOCTH
COOTBETCTBYIOIIUX JIUI] MIPU MOSIBJICHUN Y HECOBEPIIEHHOJIETHETO 10CTATOYHBIX
JI0OXO/I0B WJIM UMYyIIecTBa. EciIM HECOBEPIICHHOJETHUH HE OBLI CTOPOHOM
00s13aTeNbCcTBA, KOT/a cyOcuauapHasi OTBETCTBEHHOCTh ObLa BO3JIOKEHA Ha
YKa3aHHBIX TPETHHUX JIMI], TO HA KAKOM K€ OCHOBAHUM OH OKa3aJiCid JOJKHUKOM
NpA TOABJICHUM HA3BaHHBIX J0X0A0B wiM wumyniecrBa? Ilocimennee
00CTOSITEBCTBO MOATBEPIKAAECT HATUUHE 371€Ch MHOKECTBEHHOCTH.

B-ueTBepThiX, CcyOcuauapHbie 00s3aTe€IbCTBA HEIb3sl OCTABUTH BHE
POJICTBEHHOW UM TpyNIbl 00s3aTE€IBCTB CO MHOXECTBEHHOCTBIO JIUI[ T10
CYILIECTBY, TOCKOJIbKY 3JIeCh BCErJa €CTh KaK MHUHHUMYM JIBa CYOBEKTa, K
KOTOPBIM ~ MOXET OBbITh  HAaNpaBJICHO TMPUTSA3aHUE  KpeauTropa. ITO
00CTOSITEILCTBO M TPEOYET YCTAHOBJICHUS CIECIMAIBHOIO PEryJUpOBaHUS, B
KOTOpOM He ObUI0 OBl HEOOXOIMMOCTH, €CJIIM Obl 00S3aTeIbCTBO HE
OCJIOXKHSJIOCh OBl yKa3aHHOW MHOXECTBEHHOCTHIO. TO 0OCTOSATENbCTBO, YTO
cyOcuamapHass ~ MHOXECTBEHHOCTh  OTJIMYAETCd  OT  MHOXXECTBEHHOCTH
CONMIAPHOM W JIOJIEBOM, BOBCE HE [JAaeT OCHOBAHUU ISl HCKIIOUECHUS
cyOocuanapHbiX 0053aTENbCTB M3 UHMCIAa 005S3aTEIBCTB C MHOMKECTBEHHOCTHIO
UL, HO Tpedyer KiaccuPukalu U 0coOOro peryaupoBaHUs Pa3IMUHbBIX
00s13aTEJIbCTB CO MHOKECTBEHHOCTBIO JIUII.

B nuteparype BbICKa3bIBaJOCh MHEHHE O TOM, 4YTO cyOcuauapHas
OTBETCTBEHHOCTh MMEET MECTO JIMIIb B CIy4asiX, MPEIyCMOTPEHHBIX 3aKOHOM
<*> Mpbl K€ HE€ BHUIUM HHUKAKUX TEOPETHUUYECKHX M 3aKOHOIATEIBHBIX
OCHOBAHHMM MCKIIIOYATh 3/1eCh MPUHIIMI JCHCTBUSA CBOOOJBI AoroBopa. MHBIMU
CJIOBaMH, CTOPOHBI BIIPABE CKOHCTPYUPOBATh CBOM OTHOIICHUS MO MOJEIU
cyOcuauapHoro  00si3aTenbcTBa W CyOCHIMApHOW  OTBETCTBEHHOCTH.
BO3MOXXHOCTP ~ YCTAHOBJEHMSI  B3aME€H  COJMJIApHOM  cyOcHaMapHOi
OTBETCTBEHHOCTH NpsiMO npenycMotrpena . 1 c¢t. 363 ['K P®. 3ameuanue B.II.
I'pubGanoBa, caenaHHOE MM K paHee JCHCTBOBABIIEMY 3aKOHOJATEIbCTBY:
JNEUCTBYIOIIEE TPaKIAHCKOE 3aKOHOJATEIhCTBO 3HAET JUIIbL OJWH Clydaid
cyOcuauapHO OTBETCTBEHHOCTH - 3TO OTBETCTBEHHOCTb POAMUTENCH WM
nomneyuTese 3a Bpell, NPUUYUHEHHBIM HECOBEPIICHHOJETHUMH JETbMH B
Bo3pacte ot 15 ngo 18 ner, - He BmosHe TO4YHO. IIpUMEHHUTENBHO K TOMY K€
MOPYYUTENIbCTBY 3aKOHOAATEIBCTBO XOTS TMPSIMO W HE YIOMHUHAJIO O
BO3MOXXHOCTH 3aMEHBI COJUIAPHONW OTBETCTBEHHOCTH MUMEHHO CyOCHIMapHOM
(ct. 204 TK PC®CP), HO, MNOCKOJIbKY YHNOMSHyTas HopMma Oblia



IUCTIIO3UTUBHOM, B JHUTEpaType Takas BO3MOXKHOCTb BIIOJIHE OOOCHOBAHHO
nomyckaigach <**> Takum o0pa3oM, B camMoil HopMe OblIa 3ajJ0KeHa
BO3MOKHOCTH YCTAaHOBJICHUS CYOCUIMAapHONW OTBETCTBEHHOCTH.

<*> ['pubanoB B.I1. OTBETCTBEHHOCTH 3a HApYIIEHUE TPAKIAHCKUX TIPaB U
o0s3anHocTel // ['pubanoB B.I1. OcyiecTBieHue 1 3almTa rpak/1aHCKUX Mpas.
C. 352.

<*#*> Kommentapuit k 'K PCOCP / Ilon pen. E.A. ®aeitmun, O.C.
HNodde. Uza. 2-e, mon. u mepepad. C. 307 (aBTop komMmeHT. A.JI. MakoBCkuit).

B HEKOTOpBIX 3aKOHOIATETLCTBAX OOIIUE TOJIOKEHUS 00 HCIIOTHECHUH
cyOcuauapHbBIX  00S3aTEeNIbCTB  3aKpeIuieHbl  expressis  verbis. Tak, B
cootBeTcTBUM CcO cT. 350 I'K Tamxukucrana 3aKkOHOAATEIbHBIMU AKTAMH WIIHA
YCIOBUSIMHM 00513aTEIbCTBA MEXKIAY KPEIAUTOPOM U JIOHKHUKOM MOXKET OBITh
OpPEAYyCMOTPEHO, YTO TPU HEYJOBJIECTBOPEHWHU OCHOBHBIM JIOJDKHUKOM
TpeOoBaHUs KpeIuTopa 00 MCIIOJHEHUH 00s13aTeIhCTBA ATO TPEOOBAHUE MOXKET
OBITH 3asBJICHO B HEMCIIOJHEHHON YacTH JIPYroMy JTOJDKHUKY (CyOcHauapHOMY
NOJDKHUKY). [IprmedarenbHo, 4TO HEKOTOPHIM 3aKOHOJATENHCTBAM BOOOIIE HE
U3BECTEH (KpOME MOPYUHUTENIbCTBA) MHCTUTYT CYOCHIMApHOro 00s3aTENIbCTBA,
PaBHO KaK M CyOCUJAMAPHON OTBETCTBEHHOCTH <*>,

<*> Hanpumep, HamM He YJaloch €ro oteickath B Hopmax [K
TypkmeHuncrana.

Poccuiickoe rpaxaaHCKOE 3aKOHOAATENhCTBO HE YCTaHABIMBAET OOIIUX
HOPM, peryiupyrommux cyocuauapusie o0s3atenbecTBa. OHO  COAEPIKUT
MOJIOKEHUS 0 CyOcuanapHOi 0TBEeTCTBEHHOCTH <*>, U3 cT1. 399 'K P® cnenyet
BO3MOXHOCTh ~CKOHCTPYHUPOBAaTh CyOCHAMApHOE O00s3aTENbCTBO, OCOOOM
PA3HOBHUJIHOCTBIO  KOTOPOTO  SIBISIETCS  CyOcuMauapHass OTBETCTBEHHOCTb.
CyOcumuapHoe 00s53aTelIbCTBO TPEACTABISAET CO00M Takoe 00s3aTelIbCTBO
cyOcumapHoro (AOMOTHUTENBHOTO0) TOKHUKA, KOTOPOE OH 00s3aH HCIIOTHHUTD
B cllydae HEMCIPABHOCTH OCHOBHOTO (IJIaBHOTO) aoipkHHKA. CyOcumuapHoe
0053aTEIBCTBO TI0 CYHIECTBY YCTaHABIMBAET OYEPETHOCTh HCIOJIHECHUS
o0s3aTenbCcTBa, yTo BepHo oTMeudaercs M.B. KpotoBeim <**>. [Tomumo oOuux
noJiokeHut o cyocunuapHoit orBeTcTBeHHOCTH B 'K P® ycranaBiuBaroTcs u

YAaCTHBIC ClIydan, B KOTOPbIX YIIOMHHACTCA O CY6CI/IJII/IapHOI>'I OTBCTCTBCHHOCTHU
<***>.

<*> Mexay 00s3aTeIbCTBOM (JI0ATOM) M OTBETCTBEHHOCTBIO, KOTOpas
TaKXKe SBISETCS 0COOBIM 0053aTEeThCTBOM, IO HAIIEMy MHEHHIO, CYIIECTBYET
OTJIMYHE, KOTOPOE B OOLIEM CBOAMUTCSA K Pa3IMUMIO B IOPUINYECKUX PEKUMAaX
COOTBETCTBYIOIIMX OTHOILIEHUH, OAHAKO 3Ta MpoOjeMaTHKa BBIXOJIUT 32 PAMKH
JaHHOT'O UCCJIEIOBAHMUS.



<*#*> ['paxmanckoe mpao. T. 1 / Ilom pen. A.II Cepreesa, HO.K.
Toscroro. 6-e uz., nepepad. u pom. C. 626.
<**%> Beero otMeueHo 16 ciydaes.

E.A. CyxaHoB oOTMeYaeT TJaBHYI0O OCOOEHHOCTh CYyOCHIUAPHBIX
0053aTeNIbCTB, KOTOpash 3aKJI0YaeTcs B TOM, YTO KPEIUTOp HE HMMEET IpaBa
NpeabsIBUTh TpeOOBaHME 00 MCIOJHEHUU MOJHOCTHIO MJIM B YacTH Cpazy K
cyocuanapHoMy JOJKHUKY, MUHYSI OCHOBHOTO.

[IpencraBmsiercs, uyro Hopma ab63. 2 c1. 399 TI'K PO, koropas
MpeaycMaTpUBAECT  CIEAYIONIEE: €CIIM  OCHOBHOM  JOJDKHHK — OTKa3aJics
YAOBJIETBOPUTH TpeOOBaHUE KPEAUTOPA WU KPEIUTOP HE MOIYUYUIT OT HEro B
pPa3yMHBIN CPOK OTBET Ha MPEIbIBICHHOE TPeOOBAHUE, 3TO TPEOOBAHUE MOMKET
OBITH IPEABSIBICHO JIUILY, HECYILIEMY CYOCHUIMAPHYIO OTBETCTBEHHOCTb, - MOYKET
OBITh IPUMEHEHA U K CyOCHIUapHOMY OOS3aTENbCTBY MPU YCIOBUU HaJIENICHUS
€€ NMCHO3UTUBHOCTHIO. OUYEBUAHO, €CTh OCHOBAaHMS YCTAHOBHUThH, UTO HHOMU
MOPAJIOK MPEIbABICHUS TPEOOBAHUS K CYOCHAMAPHOMY JOKHUKY MOXKET OBITH
omnpenesieH AoroBopoMm. OJIHAKO HWHOE PETYyJIMPOBAaHUE B JIOTOBOPE MOPsAKa
peabsABICHUS] TPEOOBAHUS MOXKET IPUBECTH K TOMY, UTO 0053aTE€IHCTBO OyAeT
o0nazgaTh Ka4yecTBOM COJUIApPHOrO 00s3aTenbCTBAa. 3a paMKaMU  ATOTO
U3MEHEHHS CyOCcHIuapHOe 00513aTeILCTBO MOKET OBITh pEaTM30BaHO B MOPSIJIKE,
MPEyCMOTPEHHOM JOTOBOPOM, HE Tepsisi KadecTBa 0OCO0OM pPa3HOBUIHOCTU
00513aTEJIbCTB CO MHOKECTBEHHOCTBIO JIUII.

Buaumo, Her 0cCOObIX OCHOBaHMN  HCKJIIOYaTh MNPUMEHEHUE K
cyocuanapabeiM 00s13aTenbcTBaM npeanucanus m. 2 cr. 399 I'K PO, cornacHo
KOTOPBIM KPEJUTOP HE BIpaBe TPEOOBATh y/IOBIETBOPEHUSI CBOETO TPEOOBAHUS
K OCHOBHOMY JOJDKHUKY OT JIMIIA, HECYIIETO CyOCHIMAPHYIO OTBETCTBEHHOCTb,
€CJIu 3TO TpeboBaHUE MOXKET ObITh YIOBJIETBOPEHO MyTEM 3aueTa BCTPEUHOIO
TpeOOBaHMSI K OCHOBHOMY JIOJDKHHUKY JIMOO OECCIOPHOTO B3BICKAHUS CPEJCTB C
OCHOBHOTO JOJuKHMKA. [Ipu 3TOM, OOHAKO, U 3Ty HOPMY NPUMEHUTEIBHO K
cyocuanapHbIM 00s3aTEILCTBAM CIIEA0BANIO Obl CHAOAUTH JUCIIO3UTUBHOCTBIO.

To4HO Tak K€ TMPEICTABISIETCS MPUTOAHBIM JJISl  PETYJIUPOBAHUS
cyocuamapHasix 00s3aTenbeTB | 11 3 ¢1. 399 'K P®. OH ycTanaBIMBaeT: JHIO,
Hecyliee CyOCHIMapHYI0 OTBETCTBEHHOCTh, JIOJDKHO JIO0 YIOBJIETBOPEHUS
TpeOOBaHUs, TMPEABIBICHHOTO €My KpPEIUTOPOM, MPEeaAynpeauTb 00 3ToOM
OCHOBHOTO JOJDKHUKA, a €CJIM K TaKOMY JIUIY TPEABSBICH HUCK - MPUBJICYD
OCHOBHOI'0 JIOJDKHMKA K yYacTHIO B Jiene. B IpOTUBHOM cilydae OCHOBHOM
JTOJDKHUK MMEET MPaBO BBIIBUHYTH MPOTHUB PETPECCHOr0 TpeOOBaHUS JIMIIA,
OTBEUAIOIIETO CyOCHIMApHO, BO3PAXKEHHS, KOTOpbIE OH HMEJN MPOTUB
KpeauTopa.

[IpoTuBOMONOXKHOKW TOYKM 3peHuss mnpuaepxkuBaercs M.B. Kpotos,
KOTOpPBI YKa3bIBAaET, 4YTO OCOOBIA XapakTep OTHOIIEHUH CyOCHAMApHBIX
JIOJDKHUKOB 3aKJII0YAeTCS B TOM, YTO CyOCHIUAPHBIN JOHKHUK, WCIIOTHUBIIIHIMA
00513aTENHCTBO 32 OCHOBHOTO JOJDKHUKA, KaK MPAaBWIO, HE UMEET PErpeCcCCHOTO



TpeOOBaHUS K OCHOBHOMY JIOJDKHUKY <*>. K TakoMy MHEHHIO aBTOpa, BUTUMO,
IPUBOIUT pPETJaMEHTAIUsl OTHOLICHUN MOPYYUTENS M OCHOBHOIO NOJKHUKA,
KOTOpbIE,  JEUCTBUTEIbHO, HE NPEAYCMATPUBAIOT  BO3HUKHOBEHUSA Y
MOPYYMTEIs, UCIIOJIHUBILIETO 00513aTE€BLCTBO, PEFPECCHOTO TpaBa TpeOOBaHUs K
noJKHUKY. OJHako mocienaHee OOBACHAETCS TeM, YTO HOBas KoAuUKaIus
U3MEHWIA MPEKHUN TMOPSAOK PpEryJupoBaHUs 3THX OTHOILIECHUN (KOTOPHIA
npenrnosiarajl BO3HUKHOBEHHE PErpecCHOro TpeOoBaHusi <**>) mumes B BUIY
YOPOYUTH TOJIOKEHUSI TMOPYYHTENsA, JJIA YEro IMpeayCMaTpUBaeTCS IEPEXO]
[IpaB KpeauTopa K MOPYUHUTEN0. B3aMMOOTHOIIEHHSI OCHOBHOIO JOJKHUKA U
cyOCHIMapHOr0 MOTYT CTPOUTHCS HA PA3IUYHBIX Hayalax, OJAHAKO, €CIIM MHOE
HE BBITEKAET U3 UX B3aUMOOTHOILICHWM, MHOW HOPMBI, KpoMme Kak cT. 399 I'K
P®, npumeHUTh 31€Ch HE MPEICTABISAECTCA BO3MOKHBIM, MOCKOJBKY MOCIIEIHSS
KaK pa3 M I[peanosjgaraerT BO3HUKHOBEHHE PErpeccHOro  TpeOOBaHUA
cyOCHIMapHOrO JOJKHUKA, HCIOJHUBIIETO OOS3aHHOCTh K OCHOBHOMY
JOJDKHUKY.

<*> I'paxknanckoe npaso. T. 1 / Tlox pea. A.IL. Cepreea, FO.K. Tosncroro.
6-¢ u3a., mepepad. u gor. C. 626.

<**> 10 0OCTOATENHCTBO aBTOPHI MHOTJA HE 3aMEYarOT M IMPOJOJIKAIOT
TOBOPUTH O perpeccHoM TpedoBanuu (cMm., Hamp.: [laBnonckuit E.A. JloroBopsr
opraHuzanuii u rpaxiaaHn c¢ Oankamu. M., 2000. C. 159; benor B.A.
[lopyuutenbctBo.  ONBIT ~ TEOPETUYECKOM  KOHCTPYKUMH  0000IIEHUS
apoutpaxxknoir mpaktuku. M., 1998. C. 63). IlpaBga, B mocieayoIiemM aBTOp
M3MEHUJI CBOIO TIO3UIIMIO, YCTpaHUB 3Ty omnOKy (cm.: benos B.A. CybOporanus
// Ouepku mo ToproBomy mpaBy: CO. Hayunbix TpyaoB / Ilox pea. E.A.
Kpamennnnukona. Beim. 7. Spocnasis, 2000. C. 98 (B cHocke N 14)).

[IpencraBisieTcsi BO3MOKHBIM JOTOJHUTH HOpMbI TiaBel 22 'K PO®
MOJIO)KEHUEM, COIJIACHO KOTOpPOMY K CyOCHIMapHBIM  00s53aTelbCTBaM
npuMeHsitores npaBuia cT. 399 'K PO, eciu nHOE HE yCTaHOBIIEHO 3aKOHOM,
UHBIM TIPaBOBBIM aKTOM WM HE CIeyeT M3 oO0bluas JeloBOro obopora u
COTJIAIIIEHHS CTOPOH.

OpHako TIpakTUKa TIOKa3bIBAaCT, YTO pEryJupoBaHUEe CyOCHIUAPHOU
OTBETCTBEHHOCTH (00s3aTEIbCTB) TpeOyeT U cCHeluadbHOM aJanTaluud K
OT/ACJIbHBIM,  KBaJU(UIMPOBAHHBIM  cly4asiM  cyOcuamapHocTH.  Tak,
3aKOHOJIATEILCTBO O  OAHKPOTCTBE  NpPEeAyCMaTpuBaeT  BO3MOXKHOCTh
NpUBJICYEHUS K CYOCHUIUMApHOM OTBETCTBEHHOCTH OMNPEACIICHHBIX  JIMII.
Cormacio n. 4 cr. 10 ®enepanbHoro 3akoHa "O HECOCTOSITEILHOCTH
(6bankpoTcTBe)"' B ciydyae OaHKpPOTCTBAa JIOKHUKA IO BHHE YydpeauTesen
(Y4aCTHUKOB) JOJKHUKA, COOCTBEHHHMKAa MMYIIECTBA JOJDKHUKA - YHUTAPHOTO
NPEANPUATHS WIK UHBIX JIMIl, B TOM YHUCJIE€ N0 BUHE PYKOBOJUTEIIS JOJKHUKA,
KOTOpbIE MMEIOT TPABO JaBaTh 0Os3aTeNbHBIC ISl TOJDKHUKA YKa3aHUS WM
UMEIOT BO3MOXHOCTh HWHBIM 00pa3oM OIpeAeNiaTh €ro JeWCTBUS, Ha



yupeautene  (y4aCTHUKOB) JODKHMKAa WM MHBIX JIMI B CJIy4ae
HEJOCTaTOYHOCTH  MMYIIECTBAa  JODKHMKAa  MOXET  OBbITh  BO3JIOKEHA
cyOcumapHasi OTBETCTBEHHOCTh 110 €ro 00si3arenbcTBaM. B cooTBeTcTBUH C 1. 5
ct. 129 »sroro ke 3akoHa NPU HAJUYUM OCHOBAHWM, YCTAHOBJIEHHBIX
(benepanbHbIM 3aKOHOM, KOHKYPCHBIN YIIPaBJISIOMIUNA PEIbABISAECT TPEOOBAHMS
K TPEThUM JIMIIAM, KOTOPbIE€ B COOTBETCTBUU C (heAepalbHbIM 3aKOHOM HECYT
CyOCHUIIMapHYI0 OTBETCTBEHHOCTh IO 00s3aTelIbcTBaM JIOJDKHHMKA B CBSI3H C
ngoBeneHueM ero go OankporctBa. [lpm 3ToM mo 3akoHY KOHKYPCHBIM
YIOPABJISIIOIMN OCYIIECTBIISIET MOJHOMOYMS PYKOBOJAUTENS NOJDKHHKA. B 3THX
o0cTosiTenbCTBAaX OyKBaNbHOE NMpuMeHeHne monoxeHud m. 1 ct. 399 'K PO,
00A3BIBAIOIIMX /0 MPEAbSIBICHUS TpeOOBaHUW K CyOCHIMAapHOMY JIOJKHUKY
MPEIBSIBUTH TPEOOBaHUE K OCHOBHOMY JIOJDKHUKY, IPUBOAUT K MapaloKCATIbHOM
CUTyallud, TPU KOTOPOM KOHKYPCHBIM YIPABILSIIOIIANA JOJDKEH IPENBSIBUTH
TpeOOBAHME K JTOJDKHUKY, PYHKIIMU PYKOBOJUTEISE KOTOPOTO OH OCYIIECTBIISIET,
T.€. Kak Obl K caMmoMy ce0e. becrone3HocTh 3Toro AeiCTBUS OYEBUAHA.

B nureparype ykasbiBaercs, 4TO CyOcHIUapHBIE 00S3aTEIbCTBA HUMEIOT
MECTO TMPU MHOKECTBEHHOCTH JIMI[ HAa CTOPOHE JIOJDKHHMKA, T.€. MOTYT OBIThH
nu00 TACCHUBHBIMHU, JIMOO cCMemaHHbIMU <I>. DTa mNO3ulMs, BHUIAUMO,
OOBSICHSIETCSI TEM, UTO €€ aBTOP MCXOJUT U3 TOr0, YTO CYOCHIMApPHOM MOXKET
OBITh TOJIBKO OTBETCTBEHHOCTb, B (hopMe KOTOpPOH (M TOJBKO) CYIIECTBYIOT
cyocuauapasie obOsi3atenbcTBa <2>. llomamisitoniee OOJIBIIMHCTBO YYEHBIX
MIOJIAraeT, YTo CcyOcHIUapHbIe 00s13aTeIbCTBA OBIBAIOT TOJIBKO MPHU MACCHBHOM
MHOKECTBEHHOCTH <3> M CyOCHIHUAPHBIX KPEAUTOPOB HE ObiBaeT <4>. OmHaKo
B paboTax HHBIX AaBTOPOB MOXHO YCMOTpPETh JOMNYIIEHHE CYyOCHIuapHOu
MHO>KECTBEHHOCTH AaKTUBHOTO THINA, T.€. HA CTOpOHE Kpeaurtopa. Tak, M.A.
[TokpoBCKHUif OTMEUYAET, YTO BO3MOXKHBI TaKWE OTHOIICHUS, TP KOTOPBIX OIHO
JIMIO JKEJIAeT BBICTYNUTh B 0053aTENIbCTBE B KAYECTBE IIABHOI'O, MPUCOEINHUB
JIpyroe JUIIb B KadyeCcTBE JOMOJHUTEIHLHOTO, TMOJCOOHOTO coydyacTHHKa. B
TaKuX CJydasX IIpaBO MWW OOS3aHHOCTH JTOr0 JIPyroro OYyIeT TOJbKO
accessorium (JOTIOJTHEHHWEM) K MPaBy WM 00sI3aHHOCTH TIEPBOTO <5>.

<1> I'paxnanckoe mpaBo. B 2 1. T. II. Tlonytom 1 / OtB. pen. E.A.
CyxaHoB. 2-¢ u3J., nepepad. u gom. C. 28 (aBTop rimassl E.A. CyxaHoB).

<2> Cwm.: Tam xe. C. 29.

<3> I'paxxnpanckoe nipaBo. T. 1 / ITox pea. A.Il. Cepreera, }O.K. Tosncroro.
6-e u3a., mepepabd. u gom. C. 626 (aBTop riaasel M.B. Kpotos).

<4> Cwm.: benoB B.A. CunrysspHoe npaBorpeeMcTBO B 00s13aTebCTBE. M.,
2000. C. 230 - 231. ITpu 3TOM aenaeTcsi OroBOopkKa: CyOCHIMapHBIX KPEAUTOPOB
He OBbIBaeT IO KpalHel Mepe Mo POCCUNUCKOMY 3aKOHOIaTEIbCTBY.

<5> Cwm.: Ilokposckuii M.A. Uctopus pumckoro mpasa. CII6., 1998. C.
405.



TeopeTrueckn BO3MOKHO CKOHCTPYHUPOBATh CyOCHAMApHOE 005S3aTEIbCTBO
C MHOKECTBEHHOCTBIO Ha CTOPOHE KpEeIuTOopa, T.€. 00pa3oBaTh CyOCHUAMAPHYIO
aKTUBHYI0 MHOXECTBEHHOCTh. HaM TpynHO momoOpaTh apryMeHTBHI, KOTOpBIE
MIO3BOJISLIIN OBl YOEIUTh B CIEAYIOLIEM: HEJIb3s IOMYCKATh, YTOOBI TPaXkIaHCKOE
IPaBO COJEPXKAJIO TAaKOEe, HAIpUMEp, YCIOBHUE JOTOBOPA, COIVIACHO KOTOPOMY
JIOJDKHUK O00s13aH MCIIOJNHATH 0053aTeNbCTBO TOJIBKO CHadajla OJHOMY W3
0003HAUYEHHBIX KPEAUTOPOB (TJIABHOMY) M JIMIIb 3aTeM (IpU OTCYTCTBUH
COOTBETCTBYIOIIETO  BOJICU3BSABIECHHUS C  €M0  CTOPOHBI)  JIPYroMy
(momonHUTENEHOMY KpeauTopy). Heckonbko mnoxoxkee (XOTS, BUAUMO, HE
TOXKJIECTBEHHOE) TMOJIO)KCHHE 3aKPEIUIEHO B JICUCTBYIOIIEM T'PakIaHCKOM
3akoHojarenscTBe. CormacHo 1. 4 c1. 430 'K P® ("loroBop B 1oib3y TPETHETO
muua') B cilydae, KOr/ia TPEThE JIMIO OTKA3aJIoCh OT MpaBa, Npel0CTaBIEHHOTO
€My TI0 JIOTOBOPY, KPEAUTOP MOXKET BOCIOIB30BATHCS ITHUM IPABOM, €CIIH 3TO
HE TPOTHUBOPEYHT 3aKOHY, HHBIM MPABOBBIM aKTaM U JIOTOBODY.

31ech MOXHO YCMOTPETh OIPENEICHHBI 3JEMEHT CyOCHMAMapHOCTU Ha
CTOPOHE KPEAUTOPA U TPETHETO JIMIIA, B UbIO MOJIb3Y 3aKII0UYEH JOTOBOP.

Ha npakrtuke, olHaKo, Takas pa3HOBUAHOCTh 0053aTENbCTB HE MOJIY4YHUIIA
IIUPOKOTO  PACIPOCTPAHEHMsI, MPUYMHOM UYEMy, BO3MOXKHO, SBISETCS
OTCYTCTBHE IPaBOBOW PErJaMEHTALUMU U HEBBICOKAsl CTENEHb SKOHOMHUYECKON
HOTPEOHOCTH B 3TUX OTHOLICHUSX B JAHHBIA HCTOPUUECKUN MOMEHT.

CyOcuanapHoe IOPYIHTEIbCTBO KaK Pa3HOBUIHOCTD
cyOcuanapHO MHOKECTBEHHOCTH

B coorBerctBun ¢ m. 1 cr. 363 I'K PO mnpum HeucnonHeHWn WiIH
HEHAJISKAIIEM HCIIOJIHCHUN JIOJDKHUKOM O0ECIIEYCHHOTO MOPYYUTEIHCTBOM
00s3aTeNbCTBA TMOPYYHMTEIb M JIOJDKHHUK OTBEUAIOT IIEpe]l KPEeIUTOPOM
COJIUIAPHO, €CITU 3aKOHOM WJIM JIOTOBOPOM IOPYYHTEILCTBA HE MPETYCMOTpEHA
cyOcuanapHasi OTBETCTBEHHOCTD MTOPYYUTEIS.

Takum 00pa3oMm, €clii CTOPOHBI, BOCIIOJIH30BABIINCH JHUCIIO3UTHBHBIM
NPEIITUCAaHNEM JTaHHOW HOPMBI, YCTAHOBST CyOCHIMApHYI0 OTBETCTBEHHOCTH
Opy4uTeNsi, 00pa3yeTcs ocoboe cyOcuamapHOe 0053aTEIbCTBO IMOPYUHUTEIIS.
Onmnako, Kak »JTO yXe oOTMe4yajsoch u  Oyaer Oonee  moapoOHO
MPOJICMOHCTPUPOBAHO  HIDKE, 00SA3aTeNbCTBO  TMOpPYYHTENsA, Oyap  TO
cyOcHuauapHOe WM COJIMIApPHOE, UMEET CYIIECTBEHHOE OTIMYHME OT OOBIYHBIX
00513aTEIBCTB CO MHOKECTBEHHOCTBIO JTHUII.

CyOcuauapHo-coyiniIapHble 00s13aTeNIbCTBA

['paxxganckoMy TmpaBy TakKe HW3BECTHA 0co0as  Pa3HOBHUIHOCTh
cyOCHUAMapHBIX  0053aTelNbCTB  (OTBETCTBEHHOCTH),  COMPSIKEHHBIX  CO
MHOKE€CTBEHHOCTbIO CyOcuanapHo oOs3aHHbIX Jull. Hampumep, coriacuo 1. 1
cr. 75 T'K P® yyacTHMKM TIIOJHOTO TOBApPHUILECTBA COJMAAPHO HECYT



CcyOCHIMapHyI0 OTBETCTBEHHOCTh CBOMM HMYIIECTBOM I10 00s3aTeIhCTBAM
ToBapuilecTBa <*>. OCOOEHHOCTh ITUX 00S3aTENbCTB 3aKII0YAETCS B TOM, UTO
KPEAUTOpP YNMPAaBOMOYEH MPEAbSIBUTH TPEOOBaHHWE K JIOOOMY M3 TOBapHIIEH,
HECKOJILKMM WJIM BCEM TOBApHIIaM B TIOJTHOM OO0BEME WMJIM B YaCTH MO CBOEMY
BBIOOPY, HO TOJIBKO B TOM Ciy4ae, €CIU TJAaBHBIH JOJDKHUK (IIOJTHOE
TOBApHIIECTBO) HE UCTIONHUT 00s13aTenbcTBa (cT. 399 'K PD).

<*> Cxoxwuit moaxos 3akpemieH B1. 1 ¢t. 95 umn. 4 cr. 116 'K P®.

AHaJIOTUYHOE PETYIUPOBAHUE YCTAHOBIICHO TSI 00S3aTEIICTB HECKOIBKUX
nopyuuteneid. CormacHo n. 3 cr. 363 'K PO numa, cCOBMECTHO [aBIIME
MOPYYUTENbCTBO, OTBEYAIOT TMeEpe] KPEIUTOPOM CONHIAPHO, €ClId HHOE He
MPEeIyCMOTPEHO JIOTOBOPOM TMOPYUYUTENbCTBA. TakuMm o00pazoMm, eciu B
COOTBETCTBHUHM C T. | 3TOH K€ CTaTbU KPEIUTOP M MOPYUUTEIH YCTAHOBAT, YTO
MOCJIETHUE OTBEYAIOT CYOCHIMApHO, TO TaKhe MOpy4uTeNnu OyayT HeCTd
CcyOCHUIMapHO-COUIAPHYIO0 OTBETCTBEHHOCTh <*>,

<*> O mpobiemax pa3ieNbHOTO MOPYYUTEIHCTBA, B TOM Ccliydyae, €Clu
MOPYYHUTENILCTBO OBLJIO JaHO HEe coBMecTHO, cM.. Capbam C.B. IlpobGiema
COTIOPYYUTEIBCTBA B POCCHICKOM TIpakJIaHCKOM TipaBe // 3aKOHOJATEIhCTBO.
1999. N 7. C. 82 - 85.

COIMIAPHASA MHOXECTBEHHOCTD

ConupgapHas MHOXECTBEHHOCTh MOXKET 00pa3oBaThCs KaK Ha CTOPOHE
KPEANTOPOB, TaK M Ha CTOPOHE MOKHUKOB. B Hambomee oOmem Bujie
conugapHocTh (0T nar. solidus - MOJNIHBIA, 1ENbIi) HA CTOPOHE KPEAUTOPOB
O3HAYaeT YIMPAaBOMOYEHHOCTh KaXXJOTO B OTHOIICHHWH BCETO MpeIMeTa
00s13aTENBCTBA B 1I€JIOM, @ HA CTOPOHE JOJKHUKOB - OOS3aHHOCTH KaXKJOTO B
OTHOIIEHUU UCIIOJIHEHUS 0053aTeNbCTBA B 1IEJIOM (HEIEIMMOCTh TpeOOBaHUS U
HEJCIUMOCTD Jtoyra). [Ipu 3ToM, KOHEYHO, HE MOXKET MPOUCXOAUTh YMHOKEHHUS
caMoro mpeaMera oOs3aTeNbCTBA, B TOM CMBICIIE, YTOOBI KAXKIBIM KPEAUTOP
MOJIYYMJT UCTIOJIHEHHUE B 1IEJIOM U KaXKIbIM JTOJDKHUK MPOMU3BEN UCIOJIHEHUE B
ejaom <>

<*> H3BecTHOC B PUMCKOM IIpaBe HMCKIIOYEHHWE B BHJIC KyMYJISTHBHOMN
COJTUIAPHON OTBETCTBEHHOCTH - 0053aTelIbCTBO, BO3HHKIIEE W3 JCIUKTA,
MPEIOoJIarajio OTBETCTBEHHOCTh KaK0TO U3 ACIMKBEHTOB U HOCHIIA IITpadHOMI
XapakTep, B HacTosAmee BpemMs He Berpedaetcs. O KyMyJISATHBHOM
obs13atenbeTBe cM.: PuMckoe wactHoe npaso / [lox pen. WM.b. HoBumkoro, N.C.
[Tepetepckoro. C. 264; Noxnaes 1.B. Pumckoe wactaoe nipaso / [lox pen. B.C.
Hepcecsaua. M., 1996. C. 444.



B nambonee obmeM Buae 3HaYCHUE CONHMIAPHOCTH JJII CTOPOH OTMEUEHO
eme ®.K. CaBunpu: coaumapHoe  00s3aTE€ILCTBO  SBJISICTCA — BE3JIE
IPEUMYIIIECTBOM JIJIsl KPEIUTOPA M CTECHEHHUEM JIJISI TIOJDKHUKA <*>,

<*> Cwm.: CaBunbu ®@.K. O6s3arenbcTBenHoe npaso. CII6., 1876. C. 249.

Takum 00pa3oM, TIICHHOCTh COJHMIAPHOCTH OOpalieHa Ha IOJb3y
kpenutopa. CoOMMAApPHOCTh, TACCHMBHAS Ja€T KPEOUTOpPY TIPABO BBHIOPAThH
HamboJee COCTOATENHHOTO JTOJDKHUKA, UMEs APYTUX B 3amace; CONUIAPHOCTD
aKTHBHAS TIO3BOJISIET BCEM KPEIUTOPAaM TOJYYUTh BBITOAY OT JEHCTBHHA TIO
UCTPEOOBAHMIO H TIOJYYCHHUIO WCIOJHEHHWS, COBEPIICHHBIX OJHUM WM
HECKOJIbKUMH cokpenuTopamu. OOecriedeHre YIOBIETBOPEHHUSI COCTABISET,
TakuM  o0pa3oM, JCHCTBUTENBHYIO  L€Jb  CONHMIAPHOCTH,  KOTOpas,
CIIEIOBATEILHO, SIBISETCS HE HEOOXOAWMMBIM CBOWMCTBOM H3BECTHOTO pOJa
COBOKYMHBIX 00s3aTE€JIbCTB, @ TOJBKO JOMOJHUTEIHHOW TrapaHTHEH Ui
BEPUTEJIS, BOBMOKHOM BO BCAKOM COBOKYITHOM OO0s3aTENIbCTBE M HE UMEIOIICH
HUKAKOTO BIUSHUSA HAa CaMy CYIIHOCTh OTHOIICHMs, M3 KOEro MpOU30IIlIa
COBOKYIHOCTh <*>.

<*> ["oneBunckuit B. O nmpoucxoxeHuu u aenenuu oosizarenscts. C. 217.

ConupapHbie  00s3aTEIbCTBA BO3HUKAIOT JIUIIb B HCKIHOYUTEIBHBIX
CIy4dasix, MpsIMO MPETYCMOTPEHHBIX JIOTOBOPOM WM 3akoHOM <I>. Cnenyer,
OJIHAKO, 3aMETUTh, YTO TOMHMO OOIIEro yKa3aHWs Ha COJIMJAPHOCTH B
00s3aTeNnbCTBaX co MHOKECTBEHHOCTBIO T, CBSI3aHHBIX Cc
NPEINPUHUMATENBCKON IEATENIBHOCTEIO, TOJBKO B ['K P® conmmapHOCTb
npeaycMorpeHa B 29 caydasx <2>. J[OpeBOJIIONMOHHOE 3aKOHOAATEIbCTBO
Poccuun He nmeno kakux-i1ubo npe3yMiuii conuaapaoctu. M3 aToro ucxoauna
u cyaeOHas mpaktuka <3>. CoJuIapHOCTh MpEeaycMaTpUBACTCS HE TOJIBKO B
rPXIAHCKOM  3aKOHOJATEIIbCTBE, HO M B 3aKOHAX, PEryJIHPYIOIINX
nyOJIMYHO-TIpaBoBble OTHOMmIeHHUS. Tak, cT. 144 TamoxxkenHoro koxaekca P®
IPEIyCMATPUBAET, YTO JIMLO, IEPEMEIIAIONIEEe TOBApPbl YEpe3 TaMOKEHHYIO
TPaHUIy U HE SBJISIIOLIEECS JEKIAPAHTOM, HECET COJIUIAPHYIO0 OTBETCTBEHHOCTD
C JEKJIApaHTOM 3a yIUIaTy TaMOXXEHHBIX IUIaTexxeil. B apOuTpaxxHoil mpakTuke
O0I00HBIE CTIOPHI Pa3pelIalnTcs ¢ MpUMEeHeHreM B ToM uuciie 1 HopMm ['K P® o
COJIMJIAPHOM OTBETCTBEHHOCTH, B YaCTHOCTHU, HOPMBI O PErPECCHOM TPEeOOBAHUU
JNeKJIapaHTa, € KOTOPOr0 TaMOXEHHBIM  OpraHoM ObUIM  CIHCaHBI
COOTBETCTBYIOIME CYMMBbI HEAOUMKH <4>.

<1> I'paxnanckoe npao. B 2 T. T. II. Ilonytom 1 / OtB. pen. E.A.
Cyxanos. 2-e u3f., nepepad. u gom. C. 27 (aBtop riasel E.A. CyxaHoB).

<2>1Ilynkr 3 c1. 60, 1. 1 cT. 75, m. 1 c1. 87, m. 1 c1. 95, . 1 cT. 96, 1. 2 cT.
98, m.2cr. 105, m. 1 cer. 116, m. 1 c1. 147, m. 1 c1. 292, 1. 2 1. 353, m. . 1, 3 cT.



363, m. 3 ct. 559, m. 4 c1. 562, . 4 cT. 657, 1. 4 cT. 677, 1. 1 c1. 707, 1. 1 cT.
885, cT. 953, 9. 2 ct. 1034, m. m. 1, 2 ct. 1047, . 2 cT. 1050, 11. 3 cT1. 1079, 1. 1
ct. 1080, m. 1 ct. 1175 T'K P®. Ilonpo6uee cm. Taxxke: Jlateiaiies A.B.,
JlateranieBa O.B. PacueT yObITKOB B KOMMEpUeCcKoH nearenbHocTH. M., 2002. C.
79 - 84.

<3> CoBOKyIHOE€ (COIMMAAPHOE) BCEX KPEAUTOPOB IpaBO TpeOOBaTh U
COBOKyIHas  (conuaapHasi) BcCeX JIOJDKHHMKOB OTBETCTBEHHOCTh - HE
npeanonaraioTca. M To u apyroe JOJKHO OBITH OCHOBAaHO WJIM Ha 3aKOHE, WJIH
Ha foroBope (cM.: Mcauenko B.B. 3akonsl rpaxknanckue. C. 501).

<4> [TocranoBnenue denepanbHOrO apOUTPaKHOTO cyaa
CeBepo-3amagnoro okpyra ot 15.05.2000 N A52/243/2000/1. Tlpumenenue
IrPaXIAHCKOTO 3aKOHOJATEIhCTBA K OTHOIIEHUSM, B KOTOPBIX COJMAAPHOCTD
obOpazyercs MIPUMEHUTETBHO K HCITOJTHCHHUIO My OIMYHO-TIPABOBOM
MMYIIECTBEHHON O0S3aHHOCTH, TPU OTCYTCTBUM CHEIUATIBLHOIO PETYJIUPOBAHUS
MOYKET BBI3BIBATh M3BECTHBIC 3aTpyJHEHUA. [0 OTHONIEHHIO K PErpeccCHOMY
TpeOOBAaHUIO OJHOTO M3 COJOJDKHHMKOB  (IeKJIapaHTa), HCIOJHUBIIEMY
00513aTE€JIbCTBO B I1€JI0M, BOBHHUKAET BOMPOC, KaK IMPUMEHUTh HOPMY O BBIUETE
JI0JIH, TIajaroliei Ha camoro yruiatusmiero (rmoamn. 1 m. 1 ct. 325 'K P®), ecnn
OH JICMCTBYET IO CYIIECTBY B MHTEepecax Jpyroro Jjwmna. [Ipeacrapisercs, 4To
JCKJIapaHT, €CJIU ONEPUPOBATh I'PAKIAHCKO-TIPABOBBIMU KATETOPUSIMH, CKOpEE
OJIM>KE 1O MPABOBOMY PEKUMY K CBOETO POJia 3aKOHHOMY MOPYUUTEITIO.

B nureparype yKa3bplBalOT Ha JBAa OCHOBHBIX IIPU3HAKA ITOHATHA
COJIMJAPHOCTU: €AMHCTBO U LENBHOCTHh 00S3aTENbCTBA, C OJHOM CTOPOHBI, U
JUYHAs CAMOCTOSITEIbHOCTh KaXKJIOTO - C IPYTOM CTOPOHBI <*>,

<*> I'paxknanckoe ynoxxenue. [Ipoekr / ITox pen. U.M. TioTpromoBa, cocCT.
AJL Caarunan. T. 2. C. 291.

FOpuctbl mHOrIa HE COBCEM OOOCHOBAaHHO CUWTAIOT, YTO MCIIOJHEHUE
COJIUJIAPHBIX 0053aTENLCTB HE UMEET OCOOCHHOCTEW B OTJIMYUE OT MCIOJHEHUS
OOBIYHBIX (HECOJIUAAPHBIX) 00s13aTeIBCTB <*>, MBI Mojlaraem, 4To 0COOEHHOCTH
BCE KE MMEIOTCS, U UX HEOOXOJUMO PacCMOTPETh, MPEATNOCIaB ATOMY KpPaTKoe
HCCIIeIOBAaHNE OCHOBAHUM BOSHUKHOBEHUS COJUIAPHBIX 0053aTEIIHCTB.

<*> Cwm.: Toncrtoit B.C. Ucnonnenue ob6s3atennpctB. C. 184. B cBsizu ¢
3TUM CJIEAyeT OTMETUTh, YTO HEKOTOPHIE MHOCTPAHHBIC 3aKOHOIATEIN, BHIUMO,
TAaK)KE ToJjaras, 4YTr0 HHUKAKHX OCOOEHHOCTEH WCIOJHCHUS COJIMIAPHBIX
00s13aTENbCTB, PAaBHO KaK W JIOJCBBIX, HE HMEETCS BOBCE, HE TOCUYUTAIH
HY)KHBIM yCTaHOBHUTH KaKO€-THOO PEryJupoBaHHME Ha 3TOT cuer. [Ipumepom
MoxeT ciaykuTh 'K AsepOaiimkanckoir PecryOnmuku, B KOTOPOM MpaBuil 00
WCIIOJTHEHUH JIOJIEBBIX M COJHUAAPHBIX 00S3aTeNLCTB HAM HAWTH HE YAAIOCh
(cm.: I'paxknanckuit kogeke AsepoOaiimkanckoit Pecyonuku. baky, 2000).



ConumapHOoCTh ¢ HEM30EKHOCTBIO BIIEYET 3a COOOM 0Opa3oBaHUE NBYX
IpYII WK IBYX c(hep OTHOIICHHM, B U3BECTHON CTENEHU OTTPAHUYECHHBIX APYT
or gapyra. IlepBas - 3TO OTHOLIEHUS MEXAY CTOpPOHAMHU O00s3aTEIbCTBA
(IOKHUKU - KpeAauTophl). BTopas - 3TO OTHOIICHUS MEXAY Y4YaCTHUKAMHU
o0s3aTeNbCTBA HA  OAHOW U3 €ro  CTOpPOH  (OTHOILIEHUS  BHYTPH
MHO>XECTBEHHOCTH), COOTBETCTBEHHO MEXKIy COKpPEAUTOpaMU U  MEXKIY
COJIOJ>KHUKAMU.

MoOMEHT BO3HMKHOBEHHS COJMAAPUTETAa OOBIYHO COBIMAJACT C MOMEHTOM
BO3HMKHOBEHHUSI CaMoro oO0sA3aTeNbCTBA, OJHAKO COJUIAAPHOCTH  MOXKET
BO3HHKATh B OPJMHAPHOM 0053aTE€IbCTBE U TIO3XKE, T.€. IEPBOHAYAIHHO
00513aTE€TLCTBO HE OCIIOKHEHO MHOKECTBEHHOCTBIO JIUI] C KaKO-INOO CTOPOHHI,
HO BIIOCJIEJICTBHM TAaKOE€ OCJIOKHEHHE BO3HUKAECT. YNOMHHAHHE B CyJEOHOI
MPaKTUKE O TOM, YTO "CONMIapHbIe 00s3aTeNIbCTBA HACTYIAIOT OJTHOBPEMEHHO Y
BCEX COJIMJAPHBIX JOLKHUKOB MO OJJHOMY U TOMY e 00s3aTelnbCTBY" <*>, He
CJIeIyeT BOCIIPUHUMATh B OTPBIBE OT KOHKPETHBIX 00CTOSITEIBCTB JAHHOTO JeJia
Kak obiee npaBuiio. [Ipumepom mocienyronero BOSHUKHOBEHUSI CONTUIapUTETA
B IPABOOTHOIICHHH MOYKET CIIYXWUTh 3aKIIOUYECHHE JOTOBOpa MOPYUYUTEIHCTBA
M0CJIe BOSHUKHOBEHUSI OCHOBHOT'O 00513aTENHCTRA.

<*> [locranoBienne DeaepasbHOTO ApOUTPAXKHOTO Ccyna MOCKOBCKOTO
okpyra ot 28.10.2002 N KI"-A40/7100-02.

OCHOBaHUS BO3ZHUKHOBEHUS

B rpaxmgaHCKoM  3aKOHOJATENbCTBE  yCTAHABIMBAIOTCS  OCHOBAaHUSA
BO3HUKHOBEHUS COJMJAPHONH MHOXXECTBEHHOCTH B 3aBUCUMOCTH OT TOTO,
COTIPSDKEHBI JIM OTHOUIEHUS C MPEINPUHUMATEIHCKON JESITEIIbHOCTHIO UK HET,
a TaK)Ke B 3aBUCUMOCTH OT TIPEIMETA UCIIOTHEHHUSI.

OO1ue oCHOBaHMsI BOBHUKHOBEHUS COJMAAPHONW MHOKECTBEHHOCTH MOTYT
OBITh OXapaKTEpPU30BaHbI TAKXKE MO MCTOYHUKY MX yCTaHOBJIEeHHA. K TakoBbIM
oTHOCATCS 3akoH M goroBop (m. 1 ct. 322 T'K P®). Ognako nepedeHb STOT
HEMOJIHBIH ¥ HETOYHBIM. OYeBHIIHO, YTO COJUAAPHOCTH MOXKET OBITh
YCTaHOBJICHa HE TOJBKO AOTOBOpOM. OHa MOXKET BO3HHKATh M3 COBOKYMHOCTH
APYTUX IOPUINYECKUX (DaKTOB, HAPUMEP MPHU HACICTOBAHWH IO 3aBEIIAHHIO
<*> (cMm., Hamp., ct. cT. 1137, 1139 T'K P®, B KOTOpBIX yHOMHHAETCS
MHOXECTBEHHOCTh JIUI) <**>, ConuaapHOCTh MOXET OBbITh YCTAHOBJICHA U
OJIHOCTOPOHHEH CHENKOH, HampuMep B CHHIUIIUPOBAHHOW OaHKOBCKOM
rapanTuy <***>

<*> K.I. IloGemgoHocueB 0OOCHOBAHHO YyKa3bIBal CpeIud OCHOBAHUM
BO3HUKHOBEHUS COJIMAAPHOCTH "OJHOCTOPOHHE YCTAHOBJISIONIYIO BOJIO", MOA



KOTOpol OH mnoHuman 3jaech 3aBemianue (cM.: IlobGemonocue K.II. Kypc
rpaxkaaHckoro npasa. Yacte TpeThs: JloroBopsl u ooszarensctBa. C. 100).

<**> Cwm. taxke: Cunarickuii B.W. Pycckoe rpaxmanckoe npaso. M., 2002.
C. 303.

<***> (O KOJUIGKTUBHBIX TapaHTHSX B aHIJIMICKOM TpaBe CM.:
Bummnesckuii A.A. bankoBckoe mpaBo Aunrmmu. M., 2000. C. 223 - 227,
[Imuttrodgd K.M. DxcriopT: mpaBo U MpakTHKa MEXIYHAPOIHON TOProBiIu. M.,
1993. C. 228.

B cyneOHOIl mpakTuKe HMEIOTCS Cclydau, Korja cyJl He MpU3HaBal
OCHOBAaHHEM  BO3HHKHOBEHHSI  COJIMJAPHOTO  00s3aTeNbCTBA  YCIIOBHE,
YCTAaHOBJICHHOE€ B TapaHTUHHOM  00s3aTENbCTBE, MPEJOCTAaBICHHOM HE
KpEIuTOpy, a TpeTheMy Jiniy. Tak, mpu pacCMOTPEHHH OJHOrO W3 JeN ObLIO
YKa3aHO CIEQYyIoLIee.

Kak BUIHO M3 MaTrepuasoB Jieja, OTBETYUK IIPELOCTaBUII TOPIOBOMY JOMY
opuaudeckuii  aapec. Ilpym  3TOM  OTBETYMK MOJIHKCAT  aJPECOBAHHOE
PETUCTPALIMOHHON NaylaTe TapaHTUMHOE MHCbMO, COTJIACHO KOTOPOMY 00si3aiics
COJIMIAPHO OTBEYaTh 3a MPUYUHEHHBIM TPEThUM JIMLAM YIIepO, BO3HUKILIUHN B
CBSI3U C OIPEACIICHHEM MECTOHAXO0KIEHUS TOPrOBOI0 JI0Ma.

BnocneactBum wucren NOpeabsABHI K MPUHYIWTEIBHOMY HCIOJIHEHHIO
CyleOHbIE pEIIECHUs, KOTOPbIMH B €ro IMojJb3y C TOProBOro Joma ObUIH
B3BICKaHbI JICHEKHBIE CPEJICTBA.

OpHako MCHOJHUTENBHOE MPOU3BOACTBO OBLIO MPUOCTAHOBIIEHO, TAK Kak
TOPTOBBIN JIOM IO FOPUAUYECKOMY aJpecy, IPEIOCTABIEHHOMY €My OTBETYHMKOM
IO Iy, HE HaXOIHJICS.

Hcrenr mnpenbsBUil HCK, CChUIASCh MPU 3TOM Ha MPEAYCMOTPEHHYIO
Ha3BaHHBIM T'apaHTUHWHBIM MHUCbMOM COJUAAPHYIO OTBETCTBEHHOCTh OTBETUMKA
0 JTOJIFaM TOPrOBOTO JI0Ma.

Otka3piBasi BO B3bICKAHUM JICHEKHBIX CPEACTB C OTBETYMKA, CYJ NEPBOU
MHCTAaHIMU HUCXOAWJI K3 TOrO, YTO IPABOBBIX OCHOBAHWM Il COJIMJAPHOMU
OTBETCTBEHHOCTH OTBETUYHMKA I10 JOJTraM TOPTOBOIO JOMa HE UMEETCS.

Cya kaccallMOHHOM MHCTAHIMM ITOCUMTAJ, YTO BBIBOJA Cyla NEPBOU
MHCTAaHIMU HE IPOTUBOPEYNT 3aKOHY U MaTepHraiam Jesa.

CornacHo mnonoxenussm ctT. 322 I'K PO conupapHas o00s3aHHOCTb
(OTBETCTBEHHOCTh) BO3HHMKAET B COOTBETCTBUU C JIOTOBOPOM HJIM 3aKOHOM.
ConmupapHas OTBETCTBEHHOCTD MPEANOAraeT HaTMuiue HECKOIbKUX TOKHUKOB.
Marepuanamu nena MOATBEPKIAETCSA, YTO OTBETYMK HE SIBISETCS JTOJKHUKOM
0 OTHOIIEHHI0 K MCTIy. 3aKOHOM HE NpeaycMaTpUBaeTCs, 4YTO JIHUIIO,
NPEAOCTABJIAIONIEE FOPUINUECKUI aIpec, HECET COMUAAPHYIO MMYILIECTBEHHYIO
OTBETCTBEHHOCTh MO JOJTaM JIMIa, KOTOPOMY MPEIOCTaBICH HOPUIUYECKUMA
aapec. JIoroBop Mexly HCTIOM M OTBETYMKOM IO JaHHOMY IIPEIMETY TAaKKE HE
3AKITHOYAJICS.



["apanTuitHoe MUCHMO, AAPECOBAHHOE MCTIIOM PErUCTPAIMOHHON Manare,
HE BJICYET KaKue-JIMO0 TpakIaHCKO-TIPABOBBIE MOCICICTBUS JJIS WHBIX JIMII, B
TOM YHCJI€ U JIJI1 OTBETUMKA 10 HACTOSIIEMY eIy <*>,

<*> T[loctanoBnenue denepanbHOr0 apOUTPAKHOTO Ccyda MOCKOBCKOTO
okpyra ot 15.02.2000 N KI"-A40/286-00.

B nuteparype ObuT Tak:Ke OTMEUEH BOIIPOC O HEBO3MOKHOCTHU BBICTYIIATh B
KaueCTBE OCHOBAHHUS [JIs COJIMJIAPHOCTU CYAEOHOr0 peIlIeHMs, TaK Kak
CyZIeOHBIM pEIIEHNEM yTBEPIKIAIOTCS TpaBa JIMII, a HE CO3/TA0TCSI BHOBb <*>,

<*> Cwm.: Cunatickuit B.W. Pycckoe rpaxmanckoe mpaso. C. 303 - 304.
HenenuMocTts npeaMeTa UCITOTHEHUS

Henenumocts mpenmera obsizarenbctBa (individuus) mo poccuiickomy
npaBy sBJseTcsS O€3yCIIOBHBIM OCHOBaHHWEM BO3HUKHOBEHHUS COJIUIAPHOM
MHOKECTBEHHOCTH, T.€. JaHHAs HOPMa B 3TOW YacCTU SIBJISIETCS UMIICPATUBHOM.
CuuTaercs, 4TO JOJEBYI0O MHOXECTBEHHOCTh IMpPU HEACITUMOCTH IIpeaMeTa
oOpa3oBaTh B NPHUHIIMIIE HEBO3MOXXHO HHM 3aKOHOAATEN0, HU YYaCTHHKaAM
oTHoIIeHU <*>, [ToaTOMy, Aake €ciii Obl MO3UTUBHOE MPABO U HE COJEPHKAIO
OBl yKa3aHUs Ha TO, YTO 0053aTEIHCTBO HECKOJBKUX JIUIL TIEpeAaTh HEACIUMBINA
OOBEKT SBIACTCS COJMUJAPHBIM, OHO SIBISJIOCH Obl TaKOBBIM B CHJy CaMoOM
npuponsl Bewen. MlHoro muenus npuaepxusaicsa B.M. Cunaiickuii, nmomnaras,
YTO  COJUJApHOE OO0S3aTeNIbCTBO  HEJb3S CMENIMBAaTh C  HEACIUMBIM
00513aT€JIbCTBOM U B CIydyae HEUCIIOJHEHUS MOCIEAHEr0 BO3MEIIEHUE YOBITKOB
pacrpenensercsl Tak ke, Kak U B JOJICBOM 0053aTeIbCTBE, a HE B3bICKUBACTCS
COJIMJIAPHO, KaK 3TO MMEET MECTO IPHU COJUIAPHOM 00s3aTenbCTBE. Takum
o0pa3om, HeaeauMoe 00s3aTeILCTBO UMEET JIMIIb BHEIIHUM BHJI COJIUIAPHOTO
o0s3aTenbcTBa <**>, U3 coBpeMeHHOTO rpakaanckoro 3akona Poccun (m. 1 cT.
322 TK P®) cnemyer, YTO HEACIMMOCTb SBJSCTCS OCHOBAaHHEM IS
BO3HUKHOBEHHS TOJIBKO COJIMJIAPHOTO, HO HE JI0JEBOr0 00s3arenbeTBa. OqHaKko
TEOPETUYCCKH MOXKHO 00pa3oBaTh KOHCTPYKIIMIO, paccMmaTpuBaeMmyro B.I.
CunaiickuMm. Ee 0cOOEHHOCTH 3aKiIrodyaeTcs B TOM, YTO caMO O0s3aTeIbCTBO
SBJISIETCA BCE JK€ COJMAAPHBIM B CHJIY HEACIMMOCTH TMpEIMEeTa, OJIHAKO
OTBETCTBEHHOCTh CO0JKHUKOB 10 BO3MEIIEHUIO YOBITKOB U yIJIaTe HEYCTONKU
SIBJISIETCS J10JI€BOM, MO0 OOS3aHHOCTD YIUIAThI JICHEKHOM CyMMBI Kak HauOosee
pacripocTtpaHeHHass  ¢opMa  OTBETCTBEHHOCTH  SIBJISIETCS  JICIMMOM U
COOTBETCTBYIOIIas CyMMa MOET OBITh pa3BepcTaHa MEXIy TODKHUKaMU B
COOTBETCTBUM C YCTAHOBJICHHBIMHM COTJIAIIEHHEM J0JisiMU. Bocmpusitue storo
moaxoaa o0pasyeT COMUAAPHO-AO0JEBbIE 0053aTeNhCTBA WM 00s3aTEIhCTBA C
HEJICTUMBIM MPEIMETOM <***>,



<*> T'paXTaHCKOE W TOPTOBOE MPABO KANMUTATMCTHYECCKUX TOCYyAapCTB /
OtB. pea. K.K. Suukos. M., 1966. C. 254.

<**> Cwm.: Cunaiickuii B.W. Pycckoe rpaxknanckoe mpaso. C. 303.

<KEE> TlompoOHEE 0 pa3IMUMU MEXIY COJUIAPHOCTHIO U HEACITMMOCTBIO

cM.: lNoneBunckuit B. O npoucxoxaenun u aeneHun ooszatenbcTB. C. 301 -
302.

HecmoTpss Ha cka3zaHHOE BBIIIE, HENb3sl BCE K€ HE OTMETHTh, YTO
MaTemMaTHueckas M (u3uveckas JAETUMOCTh IMpeaMera o00s3aTenbCTBa
MPaKTHUYECKH BCerja Bo3MoXxHa. Jlpyroe Aeno, 4To 3aKOH MPU3HAET, HAIIPUMeED,
BEIIM HEJCNMMBIMH TOTJa, KOIJIa WX pas3fell B HAaType HEBO3MOXEH 0e3
n3MeHeHus: ux HazHadeHus (4. 1 ct. 133 'K P®). UnubiMu ciioBamu, Bellb B
MIPUHIUIIE MOXKET ObITh pasliesieHa (PU3UUYECKU, OJHAKO IPHU TaKOM pasfene ee
Ha3Ha4YeHHe U3MEHHUTCA. HekoToprie MHOCTpaHHBIE 3aKOHOIATENbCTBA, OTHAKO,
0JIaral0T BO3MOKHBIM OTHECTH K HEJIETUMBIM TaKue OOBEKThI 00s3aTeIbCTBA,
KOTOpBIE IO CBOCH MpUpO/ie HE MOIIAI0TCA HU (PU3HUUECKOMY, HU a0OCTPAKTHOMY
nenennto (ct. 1519 I'K KsebGeka) <*>. OpgHako Helb3s HE 3aMETUTh, UTO
a0CTpaKTHOMY JIEJICHUIO MOKET OBITh TMOJBEPKEH IMOYTH JHOO00M OOBEKT
oOs3aTenbcTBa. Jlaske B TakOM  CBOEOOpa3sHOM  00s3aTeNbCTBE,  Kak
0053aTEILCTBO HE COBEpIIATh OMNPENEICHHBIX JEeUCTBUM (OTpUIIATEIHLHOM
0043aTeNbCTBE), KOTOPOE CUUTAETCS MO CYUIECTBY CBOEMY HENEITUMBIM <**>
MO’XHO OTBICKaTh OCHOBAaHHS aOCTPAKTHOTO JEJICHUS, HAIPUMEpP IO BPEMEHHU.
Ha uneanbubie nonu (partibus) MOKeT I€TUTHCS U HeAeIuMas PU3M4EeCKU BEIb,
HampuUMep KUBOe CymecTBO. JIro0as Belb MOXKET IENUTHCA Ha UAcalbHBIC, T.C.
abctpakTHeie nonu. TakuM 00pa3oMm, BBeAEHHE KPHUTEpUS aOCTPAKTHOTO
JeNeHUs TpeaMera 00s3aTeIbCTBA MOXKET TMPUBECTH B TMPUHIANE K
MCYEC3HOBCHUIO  IOPUIMYECKONW  KATeropud HEACTUMOro  MpeaMera W,
CJIeIOBAaTENbHO, K YTpaTe HEOOXOAMMOTro MPaBOBOTO HMHCTPYMEHTApHs IS
paspenieHus: IPaKTUIECKUX MPoOIeM.

<*> 'paxxnanckuit kojekc Kpeoeka. C. 238.

<**> Cwm.: T'oneBunckuii B. O nmpoucxoxaeHn U IeIeHuU 003aTEIbCTB.

C. 263.

B HEKOoTOpbIX 3aKOHOJATENBCTBAX HEAEIMMOCTh IpeaMeTa 00s3aTeNbCTBa
PACKpBIBAETCA TAKKE M C TMOMOIIBKD NOMMEHOBAHUS OTACIIBHBIX CIy4acB.
Hanpumep, I'paxnanckuii 3axkoH JlatBum 1937 r. B unclie TaKOBBIX HA3bIBAET
cily4yau, KOrja Kakas-au0o Bellb HECKOJbKUM JIMIaM COBMECTHO JOBEpEHa Ha
XpaHeHHe, MOoJIyueHa B 0€3BO3ME3THOE MMOJIb30BaHUE, MepejaHa B HAEM WJIU B
3ajior (cT. 1674).

Hepenumocts mpenMera o00si3aTeabCTBA MOXKET OBITh HE  TOJIBKO
¢usnueckoir, HO W wpumuueckor. Pazpaborumku mnpoekrta ['pakmaHckoro
ynoxxenus Poccuiickon MMnepuu ykasbIBaJlM, YTO HEAEIMMOCTb MMYLIECTB U



JNEUCTBUM ONPEAENSAETCA KaK MPUPOJHBIM UX CBOMCTBOM, TaK U XO3SMCTBEHHBIM
HazHayeHueM <*>, Emie panee B. ['oneBHHCKMI OTMeuaj, 4TO HEIEIUMOCTD
00s3aTEILCTB ~ OCHOBBIBA€TCS BCErjJa WM HAa MPUPOJHOM, WM HA
SKOHOMHMYECKU-IOPUIUYECKOM CBOMCTBE IMPEAMETa, KOTOPOE HCKIIIOYAET
BO3MOXHOCTh APOOJICHHs yIOBIETBOPEHHS] HA YacTH, U YTO, CJIEIOBATEILHO,
HEJCIUMOCTb 00513aTEIBCTB HE BBITEKAET U3 OJHOTO MPOU3BOJIA CTOPOH <**>,

<*> ['paxnanckoe ynoxenue. [Ipoext / [Tox pen. U.M. TioTpromoBa, cocCT.
AJL Caatuman. T. 2. C. 211.

<**> Cwm.: ['oneBuraCcKu B. O mpouCcXoXaeHUN U TETIEHUN 00S3aTEILCTB.
C. 257.

IOpunnueckass HEOEIMMOCTH O3HA4YaeT, YTO HEKOTOpas COBOKYITHOCTH
MMYIIECTBEHHBIX OjJar B MNPUHUUIE MOXKET ObITh  pa3iesiecHa Ha
CaMOCTOSATEJIBHBIE YaCTH, OJJHAKO IO CMBICITY IPABOOTHOIICHHS WU TI0 3aKOHY
3TOro He mpeanonaraercs. Hampumep, eciin 00beKTOM SBIISETCS NPEAIPUATHE
KaK MMYLIECTBEHHBI KOMIUIEKC, €r0 OTYYXJCHUE B INPUHLHUIIE BO3MOXHO B
KA4eCTBE OT/ACJIbHBIX 3JIEMEHTOB, 110 YaCTsAM, OJJHAKO IIPHA COBEPILICHUH CHEIIOK C
OPEANPUATAEM B II€JIOM CTOPOHBI OTHOLIEHWM HMMET B BUAY HMEHHO
npeanpustae B neinoM. [looTroMy W TakoW IpeaMer cleayeT CuYuTarh
IOpUIMYECKN HenenuMbIM. [[pyroit mpumep mnpuBogutca A.A. BaHOBBIM,
KOTOPBIM YKa3bIBa€T HA HENEIMMOCTh KOMIUIEKCAa IIpaB, IEPEIaBAEMBIX B
paMKax JOroBOpa KOMMEPUYECKON KOHLECCUn <*>.

<*> ['paxxnanckoe nipaBo. T. 2 / ITox pea. A.Il. Cepreesa, }O.K. Toscroro.
4-e uzn., nepepad. u gom. C. 758.

[IpuMEHUTENBHO K HEAEIUMOCTH MpEIMETa CIEAyeT YIOMSHYTh O
BO3HUKAIOLIUX HA MPAKTHUKE HEKOTOPBIX OCIOKHEHUSX B CBSI3U C PACXOKICHUEM
B 4YacTH JEJIMMOIO M HEAEIMMOIO IPEAMETa B OCHOBHOM M aKIECCOPHOM
IPaBOOTHOIICHUH. DTOT BOMPOC W HAWJECHHBIN B CYJeOHON MPaKTUKE OTBET Ha
HEro MO>XHO IMPOWJITIOCTPUPOBATH HA CIEAYIOIIEM IPUMEPE.

KpenutHast opranuzanusi, KOTOpoi OaHK yCTYIWJI CBOM IMpaBa TpeOOBAHMUS
M0 KPEJUTHOMY JIOTOBOPY, 3aKJIIOUYEHHOMY MM C aKIMOHEPHBIM OOIIECTBOM, U
npasa Mo J0rOBOPY MIOTEKH, 00ECIIEUNBAIOIIEMY UCIIOHEHHE 0053aTeNIbCTB 10
ATOMY KpEIUTHOMY JOroBOpYy, OOXajoBaja B CyAeOHOM TOpSAJIKE OTKa3
YUpEXKACHUS B PETUCTpAIMK MEPex0/ia K HeH Mpas Mo J0rOBOPY UIOTEKH.

VYupexxaeHue OCTHIMM YKa3ajo, 4YTO JIOTOBOPOM MIOTEKH 3JaHus,
3aKJIFOUCHHBIM MEXK]Ty POCCUUCKUM OAaHKOM M aKIIMOHEPHBIM OOIIECTBOM, OBLIO
00ecreyeHo HCIOJHEHHE JTUM OO0IIEeCTBOM 00S3aTENbCTB IO BO3BpaTy
KPEIUTOB, TMPEAOCTABICHHBIX €My OaHKOM Ha OCHOBAaHWUHU JIBYX KPEIUTHBIX
noroBopoB. B cooTBercTBHM ¢ ab3ameM BTOpbiM 1. 1 cr. 43 denepanbHOTO
3akoHa "OO0 umnoTeke (3a0Te HEBIKUMOCTH)" 0YEPETHOCTh 3aJI0TOIepIKATEICH



YCTaHABJIMBAETCSI HA OCHOBAaHUM JaHHBIX EJMHOrO rocygapcTBEHHOrO peectpa
npaB Ha HeABWXKKMMOE uMyliectBo U ciaenok ¢ HuM (EI'PII) o momente
Bo3HUKHOBeHUs1 unoteku. B EI'PII Oblna BHeceHa o/iHA 3alUCh O PETUCTPALMU
OJIHOTO JIoroBopa 00 wumoTeke (OJHOM HWIIOTEKH), OOECIEYHUBAIOIIETO
UCIIOJIHEHHE  00s53aTeNbCTB  aKIMOHEPHOTO  oOIecTBa mepes;  OaHKOM,
BBITEKAIOIIUX W3 JIBYX KPEIUTHBIX TOTOBOpoB. [losTOMy naHHas 3amuch He
MO3BOJISIET ONPEACIIUTH OUEPETHOCTH 3a710T0/IepKaTEIICH.

ApOUTpaXHBIN CyJ MpU3HAT OTKa3 HEOOOCHOBAHHBIM. 3ajorojareiib U
3aJI0ro/iepKarelib BIpaBe Ha OCHOBAHUHU OJIHOTO JIOTOBOpa 00 MIIOTEKE OJIHOTO
HEJIBIDKUMOTO HMYIIECTBA 00ECIIEUNTh WCIIOIHCHUE HE 3aBUCSIIMX JPYT OT
apyra 00s3aTeNbCTB, BBITCKAIOIMUX W3 HECKOJBKHX  CaMOCTOSTEIHHBIX
noroBopoB. CormacHo 1. 1 c1. 43 ®enmepanpbHOro 3akoHa 00 WIIOTEKE
HMMYIIECTBO, 3aJI0KEHHOE T10 JJOTOBOPY 00 UIIOTEKE B 00ECIICUCHUE HUCIIOTHEHUS
OJHOTO  oOs3arenbcTBa  (MPEANIECTBYIONIAS ~ MIOTEKA), MOXKET  OBITh
IIPEIOCTaBICHO B 3aJI0r B 00OECIEYEHUE HCIIOIHEHHUS! JIPYroro 00s3aTeahCcTBa
TOrO K€ WM HHOrO JOJDKHUKA TOMY K€ WM HWHOMY 3aJI0TOJIEPKATEIto
(mocneayroniast UMOTeKa).

CornacHo m. 5 ct. 46 ®enepanbHOr0 3aKOoHa OO0 HWIIOTEKE MpaBuia 00
yIIOBJIETBOPEHUN TPEOOBaHUI 3ayiorojiepkaresied Mo MpealIecTBYIONEH Hu
NOCJHEAYIOIIEH HWIIOTEKaM HE MPUMEHSIOTCS, €CIU 3aJ0roAep KaTeieM IIo
MPEAUIECTBYIOMIEW U NOCIEAYIOIIEN UIIOTEKAM SIBJIIETCS OJJHO M TO K€ JULo. B
ATOM ciy4dae TpeOOBaHMs, 00€CTICUCHHBIE KaXK0M U3 UMOTEK, YAOBICTBOPSIIOTCS
B TOpSAKE  OYEPEAHOCTH, COOTBETCTBYIOIIEH  CpPOKaM  HCIOJHEHUS
COOTBETCTBYIOIIMX  00SI3aTENbCTB, €CIu  (efepaibHBIM  3aKOHOM WM
COTJIAIIEHUEM CTOPOH HE MPEIyCMOTPEHO UHOE.

[Ipy 3akifOYEeHUH JOrOBOpa HMOTEKU CTOPOHBI (0aHK M aKIIMOHEPHOE
00I111€CTBO) MMEIN TNPaBO OMNPEIEIUTh, B OTHOIICHUH KAaKOTO W3 KPEIUTHBIX
00s13aTEIBCTB HWIOTEKAa OyAEeT CUHMTAThCS TMPEANIECTBYIOMIEH H Kakoro -
MOCJICAYIOIIECH.

[Tpu ycrynke 6aHKOM IpaB 1O OJTHOMY U3 KPEIUTHBIX JOTOBOPOB TPETHEMY
Uiy (KpeIUTHOW OpraHU3allvM), MOBJEKIIEH Mepexoi MpaB Mo JI0TOBOPY 00
UTIOTEeKE, OAHK U ITO JIMIO0 TAK)KE€ MOTJIM OMPENENTUTh 04epPEaHOCTh, B KOTOPOU
X TpaBa TpeOOBaHUS OOECHEYeHBbl HMMOTEKOW OJHOro oOBbekTa. ITockonbKy
LEJICHT U IIECCUOHApUl 00 3TOM HE JIOTOBOPWIINUCH, KOXKIbIA U3 HUX SBISETCS
KPEIUTOPOM MO CaMOCTOSATEIbBHOMY KpPEIUTHOMY JOTrOBOpYy U o00a OHHU
BBICTYNAIOT KaK COKPEIUTOPHI-3aJIOr0JIepKaTed IO OJHOMY JOrOBOpY 00
UTIOTEKE M WMEIOT NpaBO IMOJY4YUTh YAOBJIETBOPEHUE CBOMX TpeOOBaHMIA,
00€CTICYEHHBIX MIMOTEKON, W3 CyMMBbI, BBIPYUYEHHON OT peaju3aiuu IpeaMera
UIIOTEKH, B pa3Mepax, MPOoNOpIUOHAIBHBIX pa3MepaM 3TUX TpedoBanuii (cT. 321
ut. 1 cr. 334 'K PO).

[Tpu »TOM HX TpeOoBaHWMs, 0OOECIEYCHHBIC UITOTEKON, yIOBIECTBOPSIOTCS B
MOPSIIKE OYEpPETHOCTH, COOTBETCTBYIOIIEH CpoKam HCIIOJTHEHUS
COOTBETCTBYIOIMUX 00s3aTenbcTB (. 5 c1. 46 denmepanpHOro 3akoHa 00



unoreke). COOTBETCTBEHHO B 3aBUCMMOCTH OT CPOKOB  HUCIIOJIHEHUS
o0s3aTeNIbCTBA OHM, MCXOAS W3 AaHAJIOTMM 3aKOHA, pPaccMaTpHUBAIOTCA Kak
oOecrieueHHbIE TPEANIECTBYIONIEH WM TMOCeayromed umnorekon (cr. 46
denepanbHOTO 3aKOHA 00 UITOTEKE).

Takum 00pa3oMm, HENETUMOCTh OOpa3yeTcsi B CHJIy CBOMCTB IpeaMeTa
YIOBIETBOPEHUS M B CWJIy YyKa3aHUs 3akoHa. B nmrepaType BBLACISIOT
HEJeJIMMOCTb JIOTOBOPHYIO, KOTIa MPEAMET UCIOJHEHUS B IPUHITUIIE JEIUM 10
CYLIECTBY M 3aKOH HE OTHOCHT €ro K HEICIMMBIM, HO CaMU CTOPOHBI CBOEH
BOJIEH 0003HAYaIOT €ro Kak HeAenuMblid <*>. OmHaKo MO0 MHOMY BO33PEHHIO
JOTOBOpHAsl HEAETUMOCTh IMpEAMETa HE MOXKET 00pa30BaTh HEIEIMMOCTh
oOsi3arenbcTBa <**>. [IpUMEHHTENPHO K BOMPOCY O paccMaTpUBAEMOM
OCHOBaHUU COJHMIAPHOCTH CJIEyeT IPUHATH BO BHUMAHUE JIUIIb TAKOW PeIMeT
00s13aTeNbCTBA, KOTOPBHIA B CHIIy 3aKOHA WA IO TPHUPOAE CBOCH SBISETCS
HeAenuMbIM. B Tex ciaydasx, Korma CTOPOHaM YTOAHO YCTaHOBUTH
COJIUJAPHOCTh B  00s3aTENbCTBE C  JIEIMMBIM  MPEIMETOM, UM  HET
HEOOXOIMMOCTH YCTaHABIMBATh €€ IMOCPEICTBOM MCKYCCTBEHHOTO MPHJIaHUS
JENUMOMY TPEIMETy UMEHU HEAEIMMOro; JOCTaTOYHO MpsSMO YKa3aTh Ha
COJIUIAPHOCTD B 0053aTENBCTBE.

<*> Cwm., Hanp.: Tpenunun U.H. I'paxxnanckoe npaBo ryoepuuit [lapctsa
[Tonasckoro u pycckoe B cBs3u ¢ [IpoekToM rpaxkaanckoro yioxkeHus. OOmas
4acTh 00513aTeILCTBEHHOTO TipaBa. Bapmiasa, 1914. C. 54.

<*#> Cwm.: T'oneBunckuid B. O nmpoucxoxaeHUN U IeI€HUU 0043aTENbCTB.
C. 257,267 u np.

B cBs3M ¢ HENENTMMOCTBIO MpeaMeTa 0053aTelbcTBa KaK OCHOBaHUEM
BO3HUKHOBEHUSl COJMAAPUTETA CIEAYyEeT 0CO00 OTMETUTh NPABOOTHOIICHMS,
BO3HUKAIOIIME U3 CHHANIaTrMaTHUYECKUX o00s3aTenbeTB. W3 IBYCTOPOHHHX
JIOTOBOPOB, KaK M3BECTHO, BO3HUKAIOT KaK MUHHUMYM JBa 00s3aTeNbCTBa, MO0
Ka)XJasi CTOpPOHA SIBJIAETCSI OJHOBPEMEHHO M KPEOUTOPOM M JOJDKHUKOM. B
CBSI3U C 3TUM IPaBOMEPEH BOMNPOC: €CIIU 00513aTENbCTBO OJHOM KOJIJIEKTUBHOM
CTOPOHBI SIBIIIETCA COJIMJAPHBIM B CBS3M C HEACIMMOCTBIO IIPEAMETA, TO
O3HAyYaeT JIM 3TO, YTO U KOPPECHOHAMUpYIoliee (BCTpeuHOe) TpeOOBaHUE 3TOM
CTOPOHBI K JpYroil CTOPOHE TaKXKe SBISETCS COJUAAPHBIM, XOTSA Obl
00s3aTeNbCTBO 3TOM TMoOcienHed W He Obulo HenenumbiM? Hampumep, nBa
NoJpsAIYNKA 00513aHbI MOCTPOUTH JOM COBMECTHO. VX 00s13aT€IbCTBO B CUITY
o011ero npaBuiia Mo POCCUICKOMY TpaBy ABJISETCS COMMAApHbIM. OO0s3aHHOCTD
3aKa3uMKa 3aKII0YaeTcsl B YIJIATe JEHEr, M OOBEKT ATOro o00s3aTelnbCTBa,
cinenoBarenbHo, nenuMm. CormacHo n. 1 cr. 707 T'K P®, ecnu Ha CcTOpOHE
NOJPSAIYMKA BBICTYMAIOT OJHOBPEMEHHO JBa JMIla WM OoJjiee, TpH
HEJCIMMOCTH TIpeAMETa 00s3aTeNbCTBA OHU MPHU3HAIOTCS MO OTHOILEHUIO K
3aKa34YMKYy COJUAAPHBIMU JOJDKHUKAMU W COOTBETCTBEHHO COJIMIAPHBIMH
KpeauTopaMu. Pemakuuss 3TOM HOpPMBI J1Ta€T OCHOBAaHUS CUWTATh, YTO IPH



COJIMIAPHOCTUA 00S3aHHOCTH, OOpa30BaBILICHCS B CBSI3M C HEJACITUMOCTBIO
npeaMeTra OO0s3aHHOCTH, KOPPECMOHAMpYIolee TpeOOBaHUE TAKXKE SIBIISAETCS
conmugapusiM. OOpamaer Ha ce0sd BHUMaHUE MMIIEPATUBHOCTh JIAHHOIO
NpeAnuCcanusi, XOTs, BUAUMO, HE UMEETCSl TEOPETUUECKUX MPEMNSATCTBUN K TOMY,
YTOOBI COIJIACHO YCJIOBHSIM JIOTOBOpa OOSI3aHHOCTH MOJPSAYUKOB Oblia
COJIUJIAPHOM, a TpeOOBaHUE - AOJEBBIM, COOOPA3HO X BKJIAAY B CTPOUTEIHCTBO.
OnHako B OTCYTCTBHE TaKOTO COIVIAIIEHUSA, CYAs IO HUTUPOBAHHOW HaMu
HOpME, CJeAyeT MpHU3HATh HAJIWYUE B 3TOM CIIy4ae COJMIAPHOCTH JA0dra U
COJINJAPHOCTU TPEOOBAHHS.

ConmmapHOCTh B 0OLIErpaXXJaHCKUX OTHOIIEHUSX

B cootBerctBun ¢ m. 1 cr. 322 'K P® conupmapHas o00s3aHHOCTb
(OTBETCTBEHHOCTh) WJIM  COJIUJIapHOE  TpeOOBAaHME  BO3HUKAIOT,  €CJIH
COJIMAAPHOCTH OOS3aHHOCTH WJIM TpeOOBaHMS IPETyCMOTPEHA JIOTOBOPOM HIIH
YCTAaHOBJICHA 3aKOHOM, B YaCTHOCTM IpHU  HEAEIMMOCTH  IpeaMeTa
00s13aTeIbCTRA.

3a HCKJIIYEHUEM CIIy4aeB C HEIEIUMMBIM IPEIMETOM HCIOJIHEHUS,
COJIMAPHOCTh HE mpeamnonaraercss <*>. Kak ykas3plBaeTcs B JIHUTEpaType, B
HEMELIKOM IPaB€ yCTaHABIMBACTCS IPE3YMILUS COJMIAPHOCTH B OTHOIICHHUH
IOroBOpHBIX 00s3aTenbeTB (§ 427 BGB), Takoil ke moaxo[ JEMOHCTPUPYET U
I'K Uramuun <**> a Bo @paHUMH NPEe3yMMIUs COJMIAPHOCTH COJIOJKHHUKOB
JEUCTBYET JIMIIb B TOPTOBBIX OTHOLIEHUSAX <H**>,

<*> Cwm.: I'paBe K.A., Ileprament A.M., Mansuman T.b. I'paxxnanckoe
npaBo. M., 1949. C. 55 (aBtrop riasel K.A. I'page).

<*¥*> T'pakIaHCKO€ U TOPTrOBOE MPABO KANMUTATUCTUYECKUX TOCYIAPCTB /
Ots. pen. K.K. fAnukos. C. 254.

<FHE> ['parkIaHCKOE U TOPTOBOE MPABO KAMUTATUCTHUECKUX TOCYIapCTB /
Ots. pen. E.A. Bacunwes. C. 302 (aBTop naparpada P.JI. Hapeimkuna).

O.C. Uodde ykasbiBaer, 4TO A LEJeH YCTAaHOBIEHUS COJUAAPHOCTU B
JOTOBOpE JieJlaeTcsl CIelMalibHasi OroBopka - '"coiunapHo" (Hampumep,
"Moy4eHHBI 3aeM 00si3yeMcs MOoracutTh coiuaapHo") <*>. Ha Ham B3rJsn,
COJIMJAPHOCTh MOXET BBITEKaTh M3 JOroBopa W 0€3 Haluuusg B HEM
OJIHOKOPEHHOTo co cloBoM '"conuaapHo" tepmuHa. Hampumep, panee ObLIM
pacnpoCTpaHEHbl TAKUE BBIPAKEHUS, KaK "KaXKJbIA 33 BCEX M BCE 3a KaXI0T0'",
"nmpyr 3a apyra" (ct. 634 CBojJa 3aKOHOB Ipa)kJaHCKUX ), "cOBOKymHO" (cT. 1558
Cgoma), "BooOmie", "HepazaenbpHO" <**>. IIpoekT ['pakmaHCKOTrO YI0XKEHHUS
Poccuiickon Mmmnepun coxepxain IPUMEPHBIM [EPEYEHb  BBIPAXKECHUM,
YKa3bIBAIONIUX HA COJMAAPHOCTH oOOsi3aTenbcTBa. Yacth TpeThs cr. 1706
[Ipoekra mpenycMmarpuBana, 4To ynoTpeOJeHHe B JOrOBOPE WM 3aBEIaHUH
BBIpKEHUM: "'BOOOIIE M TOPO3HB'", "KaXK bl 3a BCEX U BCE 3a Kaxaoro", "Bce 3a



OJIHOTO W OJIMH 3a Bcex'", "HepaznenbHo", "conuaapHo" M T.N. yCTaHABJIUBAET
COBOKYITHYIO OTBETCTBEHHOCTH JIOJIKHUKOB <H**>

<*> KommenTapuit k 'K PCOCP / ITog pen. E.A. ®neitmun, O.C. Uoddoe.
N3zx. 2-e, non. u nepepad. C. 269.

<**> Cwm.: Cunaiickuii B.W. Pycckoe rpaxknanckoe mpaso. C. 303.

<kEE> CM.  Takke:  3aKkOHBI  TPaXIAHCKUE C  Pa3bICHEHUSIMU
[IpaButenscTBytomero CeHara W KOMMEHTapUSIMH PYCCKUX OPUCTOB /
CocraBun .M. TrotpromoB. Knura uerseprasa. M., 2004. C. 92.

B crapoii ropuamdeckoil nuTepaType B CBSI3M C HMEIOIIEHCS CyneOHOM
MPAKTUKON 0OCYKIaJICSl BOIIPOC O BO3MOXKHOCTH BBIBEICHUS COJUIAPHOCTHU U3
CyHIIECTBA IOPUAMYECKUX OTHOIIEHWW. MHEHHS YYE€HBIX MO 3TOMY BOMIPOCY
pazonumnck. [logaepxky Takoit Bo3MokHOCTH OkasbiBan M.H. Tpenuuun, nayro
nozunuio 3aauManud A.M. I'ynses u B.1. Cunaiickmii <*>,

<*> Cwm.: Cunaiickuit B.W. Pycckoe rpaxmnanckoe npaso. C. 303.

Pa3zpaboTunku mpoekra ['paxkmanckoro ynoxkenus Poccuiickoit mnepun
CUHMTAIIM, YTO COJMJApHAs OTBETCTBEHHOCTh HE MOXET OBITh BBIBOJIUMA CYIOM
M3 CBOMCTBA YCTaHOBJIEHHBIX JOTOBOPOM OTHOIIEHUM M B 3TOM CMBICIIE HE
MOXET ObITh mpeamnosnaraema. IIpm 3TOM OTMEUaIoCh, YTO YCTAHOBJICHHE
COBOKYITHOM OTBETCTBEHHOCTH IO JOTOBOPY JIOKHO SIBCTBOBATh HECOMHEHHBIM
00pa3oM U3 CMBICIIA €r0 M YKa3aHMEM Ha HAMEPEHHE CTOPOH MOXET CIY>KUTh
yIOTpEOJICHHE TAKUX BBIPAKEHHM, KOTOPhIE B 3TOM UMEHHO CMBICIIE MPUHSITO
yIOTPEOJIAThH MPU U3T0KEHUU 3aKOHOB, €CJTU, KOHEYHO, OCTAIbHOE COJICPKaHKE
HE POTUBOPEUUT ATOMY CMbICTY. Heo0X01MMO OTMETUTD, UTO TIPU pa3padoOTKe
[Ipoekta yeTBEpO M3 YJIEHOB KOMHUCCHHM IO €ro MOATOTOBKE BBICKA3aIKCh 3a
YCTAaHOBJICHHE B KadyecTBE OOIIEro MpaBWwia MPE3yMIIUA COJHIAPHOM
OTBETCTBEHHOCTH NPU MHOKECTBEHHOCTH JOJKHUKOB, OJJHAKO OHU HE HAIIUIA
MOJIJIEPKKU y O0apIIMHCTBA. [[puMedaTenbHO Takke, 4TO B Ka4eCTBE OJTHOTO U3
JOBOJOB TPOTUB BBEJACHUS NPE3YMIIUU COJIUAAPHON OTBETCTBEHHOCTH
MOCTYKWJIa CChUIKA Ha MPOCTOTY U HECIOXKHOCTh >KU3HH, & TaKK€ Ha TO, YTO
OOBIKHOBEHHO XO3SMHOM CHCJIKU SIBJISIETCS BEPUTEIh U €My JIeTde OTOBOPHUTH
COBOKYITHYIO OTBETCTBEHHOCTh, UEM JIOJDKHUKAM YCTPAHUTh ee <*>,

<*> ['paxxnanckoe ynoxenue. [Ipoexr / Ilog pea. .M. TroTpromoBa, CoCT.
AJL Caarunan. T. 2. C. 289.

CoBpeMeHHass poccuiicKas HayKa XpaHUT MOJYAaHHUE II0 3TOMY BOIPOCY.
Mgl nonaraem, 4To CyHIECTBO 00513aTEIbCTBA MOXKET MOPOXKAATh COIUIAPHOCTD,
HO COTJIaCUTBCSI CO CTapod CyneOHOM MpPaKTUKOW, BBIBOJSIIEH U3 CyLIeCTBa
NpOJaXd U MOCTAaBKU COJHMIAPHOCTh, €1Ba JIW MOXHO <*>. Buanmo, Henb3s



HCKIIIOYATh U YCTAHOBJIEHHUE COJIMJAPHOCTU 0ObIYaeM JiesoBoro obopora. Hamo
3aMETHUTh, YTO MHOKECTBEHHOCTh M 00pa3yeTcsl HEPEKO BBUIY COJIUAAPHOCTH
CTOpOH (B MPOTHUBHOM Cllydae U OOpa30BBIBAaTh MHOXKECTBO HE HYXKHO), a
JI0JIEBO€ 00513aTeNbCTBO, KAaK IMPABUIIO, BOOOIIE MOXKET ObITh pa3lie]iecHO Ha
CaMOCTOSTENIbHbIE 00s3aTeNbCTBA (OTJEIbHBIE JIOTOBOPHI), COXpaHss JHIIb
AKOHOMHUYECKOE €IMHCTBO pe3yabTata. [losTomMy, mpuHMMas BO BHHMaHUE
HEMOMMEHOBAaHHBIE  3aKOHOM  0053aTeNbCTBA, B  OTHOIICHUU  KOTOPBIX
3aKOHOJIaTEIb HE MMENI BO3MOYKHOCTH OIPEAEIUTHCSI C HEOOXOOUMOCTBIO WM
OTCYTCTBUEM COJIMIAAPHOCTH, CJIEAYET OOMYCTUTh, YTO M3 CAMOIr0 CYIIECTBA
OTHOLIEHUH MOKET BBITEKaTh COJMAAPHOCTb. YTO ke Kacaercs 00s3aTeNIbCTB
[TOMMEHOBAaHHBIX, TO COJUAAPHOCTh B HYXHBIX CIIy4asX 3aKOHOJATEJIEM
YCTaHOBJICHA, a B MHBIX CIIy4asiX OHA OTKPBITA JJIs coryialieHus cTopoH. Henmb3s
HCKIIIOUUTh BO3MO>XKHOCTh BBIBECTH COJUAAPHOCTh U B paMKax 0coOOro poxaa
KOpIIOpaTUBHBIX OTHOWIEHUM. Tak, B cooTBercTBuU € 1. 3 cT. 53 'K P® nuno,
KOTOPOE€ B CUJIy 3aKOHA WJIN YUPEIUTENIbHBIX JTOKYMEHTOB IOPUAUYECKOTO JUIla
BBICTYIA€T OT €r0 UMEHHU, JOJDKHO JEHCTBOBATh B UHTEPECAX MPEACTABISAEMOTrO
UM IOpUIUYECKOTO JHIla JA00pocoBecTHO M padymHo. OHO 00s3aHO 1O
TpeOOBaHUIO yupenuTenel (y4aCTHUKOB) FOPUIMYECKOrO JIMIA, €CIU UHOE He
IPEIyCMOTPEHO 3aKOHOM HJIM JOTOBOPOM, BO3MECTUTH YOBITKH, IPUYMHEHHBIE
UM IOpUIUYECKOMY JHIy. Eciau oT MMEHU IOpUIUYECKOTO JIUIAa BHICTYMAeT
KOJUIGKTUBHBIN OpraH M HEHAJUJIeKalllee YNPABICHHE JeJaMu HOPUANYECKOrO
JUUA MPUYUHSAET eMy YOBITKH, TO MO OOueMy MNpaBWiIy, BUAUMO, CIEIYET
TOBOPUTh O COJUIAPHOW OTBETCTBEHHOCTH WIEHOB YKAa3aHHOIO oOpraHa 3a
HEHaJIJIeXkKallee MUCHojHeHue oOsi3anHocTel. [IpumeuaTenbHO, YTO MMEHHO O
conmaapHoi orBeTcTBeHHOCTH roBopuit K.I1. [ToGenoHOCIIEB TPUMEHUTENIBHO K
YJIeHaM JIMKBHJIALMOHHOM KoMuccuu <**>. 3nech K€ HAAO 3aMETUTh H
NPUBOJAMMBIA UM ciy4ail W3 cyaeOHoW mnpakTuku. [lo nmemy ToBapwuilecTBa
Kononusackoro caxapHoro 3aBojga CeHaT MpHU3HAJ, YTO HAPYIICHUE YICHAMHU
IIpaBJICHUS] KOMITAHUK OOIIEH UX 00s3aHHOCTH HETPABUWIILHBIM PACIOPSKEHUEM
WIM YOYyIIEHHWEM JOJDKHO Biledub MO cMbicny cT. 2181 CBoma 3akoHOB
TPKIAHCKUX U OOIIYIO COMUIAPHYIO UX OTBETCTBEHHOCTH <H**>,

<*> Cwm.: Cunaiickuit B.W. Pycckoe rpaxmnanckoe npaso. C. 303.

<**> Cwm.: ITo6enonocue K.I1. Kypc rpaxkaanckoro npasa. HacTb TpeThs:
JHoroBops! u obs3atenscrBa. C. 106.

<***> Cwm.: Tam xe. C. 109. Henp3sa He 3aMETUTh, YTO IOJOKEHHS CT.
2181, 1. X, u. 1 CBoma 3akoHOB TpaxaaHCkux Poccuiickoit Mmnepuu, Ha
koTopyto cceutaercss Cenar, B obuiemM 01u3ko ocHOBHOM uzee m. 3 cr. 53 TK
P®. Drta HOpMa cTaporo 3akoHa riaacur: "[MpeKTOpbl KOMIAHWUW WJIM YJIEHBI
[IpaBneHust AEMCTBYIOT B Kaue€CTBE €€ YNMOJHOMOYEHHBIX U MOTOMY, B Cllydae
3aKOHOMPOTUBHBIX PACHOPSHKEHUH W TPECTYIUICHUH TIPEeNesioB  BJIACTH,
MOJIJIKAT OTBETCTBEHHOCTH Tepe]] KOMIIaHUEI0 Ha 00IleM OCHOBAHUU 3aKOHOB"
(Konudukamust  poccuiickoro  rpaxaaHckoro mpasa: CBoA  3aKOHOB



rpaxnanckux Poccuiickon HMwmnepun, IIpoext ['paxkmanckoro ymoxeHus
Poccuiickoit Umnepuu, ['paxaanckuii kogekc PCOCP 1922 r., I'paxnanckuii
kojekc PCOCP 1964 r. C. 275).

YcTaHOBIIEHUE CONMUAAPHON O00S3aHHOCTH JOTOBOPOM TpeEArojaraer, Kak
NPEJCTABISICTCS Ha TEPBBIA B3TJISA, YTO COOTBETCTBYIOIIEE YCIIOBHE
NPUHAJICKUT JOTOBOPY COJIOJKHHUKOB € KpeauTopoM. OHAKO POCCUMCKOMY
MMO3UTUBHOMY TIPaBy M3BECTEH U JIPYroMl MOAXOJ, KOTJA COJUAAPHOCTH MOXKET
YCTaHABIMBATHCS JIOTOBOPOM MEXAY COJOJDKHUKAMH, a KpPEIUTOp JIUIIh
yBegomsieTcsi 00 3ToM. TakoBBI MpaBwWiia, PEryJIUPYIOMIAE OTHOIICHUS HaiiMa
xwuyoro nmomerieHus (1. 4 ct. 677 'K PD) <*>,

<*> [loapoOHee 0 CBOEOOpa3nU ATUX OTHOIIEHUN CM.: ['pakjaHCcKoe mpaBo
Poccun. Yacte BTOpas. O6s3aTenscTBeHHOE npaBo: Kypce nekmuit / OTB. pen.
O.H. Cagukos. M., 1997. C. 268 - 269 (aBTop rinassl B.H. JIlutoBkuH).

COHI/II[apHOCTI) B IIPCAIIPUHUMATCIIbCKUX OTHOIICHUAX

Cormacso 11. 2 cT. 322 'K P® 00s3aHHOCTH HECKOJIBbKUX JTOHDKHUKOB IO
00513aTENBCTBY, CBA3AHHOMY C MPEAIPUHUMATENBCKONW JESATENbHOCTHIO, PABHO
KaK ¥ TpeOOBaHUS HECKOJbKHX KPEIUTOPOB B TAKOM 00s3aTEIbCTBE, SIBISIOTCS
COJIUJAPHBIMU, €CJIA 3aKOHOM, MHBIMU TMPABOBBIMU AKTaAMH WM YCIOBUAMH
00s3aTeNbCTBA HE MPETYCMOTPEHO HHOE.

[Ipe3ymnuusa COMMAAPHOCTH MO MPEANPUHUMATENHECKUM  (TOPTOBBIM)
00s3aTeNbCTBAM SIBJISIETCSl BIIOJIHE M3BECTHOW HE TOJIBKO POCCHMCKOMY IpaBy.
OHa XOpow0O M OTHOCHUTENBHO JIaBHO U3BECTHA TAaKXE MHOCTPAaHHBIM
npaBonopsiikam. Eme B.A. VYauHIeB co cChUIKOW Ha  (paHIly3CKOE,
UTAIBbSIHCKOE M TEPMAaHCKOE INPaBO yKa3blBAJ, YTO MOTHBBI TaKOIo
MPEANnoIoXKeHus JexaT B mpodeccun, 00sS3bIBAIONICH MO KpalHeW Mepe K
BHUMATEJIIBHOCTH M OCTOPO’KHOCTH, HYXXHOW JUIsl TOro, 4TOObl HE BBECTHU B
3a0yxaeHue kpeautopa <*>. OHAKO HEKOTOpbIE M3 HOBBIX KOJIEKCOB CTpaH
CHI" B otimmume ot ['K P® Benen 3a MoaensubiM ['K CHI' Takoil npe3ymnuun
HE YCTaHaBJIMBAIOT, XOTS M MPEICTABISAIOT 3JEMEHT CUCTEMBI C JYyaau3MOM B
MarepuaibHOM YacTHOM IipaBe (CM., Hampumep, cT. 196 Xo034iCTBEHHOro
KOJIeKca Y KpauHbl).

<*> Cm.: YnunueB B.A. Hcropusi obGocoGienusi ToproBoro rmpaBa //
Y aunues B.A. M306pannbie Tpyibl IO TOPTOBOMY M Tpa)KAaHCKOMY ImpaBy. M.,
2003. C. 234.

B 3akone He YTOYHACTCA, KTO UMCHHO M3 CTOPOH 00513aTeNLCTBA JOJIDKCH
OCYHICCTBIIATh NPCANIPUHUMATCIIBCKYIO ACATCIBHOCTL, C TCM YyTOOBI MMEIUCh
OCHOBaHHA OJIA IIPHUMCHCHHUA JaHHOI'O IIPCAIIMCAHUA]. HpeI[CTaBJ'IHCTCH, qTo



MpE3yMMIUsl COJIUJIAPHON OOS3aHHOCTHM YCTAHOBJICHA B MPEANOJIOKECHUN
OOJIbIIIE OTBETCTBEHHOCTH TMPO(ECCHOHAIBHOTO Yy4YacTHHMKa 00opoTa -
npeAnpuHUMaTes (KOMMEpPYECKOM OpraHu3alli), 4YTO BEPHO OTMEYCHO B
auteparype <*>. CremoBarelbHO, Ui MPUMEHEHUs MpaBUja O COJUIAPHOM
00s13aHHOCTH ~ TpeOyeTcs, YTOObl MPEANPUHUMATEIBLCKUM  00s3aTeIbCTBO
SBJISIOCH JIMINL JIJIS  OJIHOM CTOPOHBI - JIOJDKHUKOB B  00S3aTENIBCTBE.
Kpenutopom uiau kpeauropaMu B 3TOM CIydae MOTYT SIBISTHCS CyOBEKTHI Kak
OCYIIECTBIISIIOIIME, TaK M HE OCYIIECTBIMIOIINAE MNPEATPUHAMATEIBCKYIO
JNEATENbHOCTh. [IpUMEpOM MOXKET CIIYyKHTh BO3BEAEHHUE CAJOBOr0 J0Ma
HECKOJBKHUMH  TOAPATYMKAMH  JUIA  TpaXkJaaHWHa-morpedbutens.  Takue
MOAPSATINKA OyAyT COJIMIAPHO-OOS3aHHBIMHU, €CJIM WHOE HE MPEITyCMOTPEHO
3aKOHOM, HHBIM MPABOBBIM aKTOM HJIM JOTOBOPOM MOApsaa <**> DTa mo3uus
HAaXOJUT CBOE MOJATBEPKIACHHUE U B IpexHen nureparype. Tak, B.A. Y aunues,
KPUTUKYSl HE BIIOJHE SICHbIE CTaTbh NPOEKTa ['pakaaHCKOro YJIOXKEHUS
Poccuiickont Mnepun o couaapHO OTBETCTBEHHOCTH KYIIIIOB, YKa3bIBAJI, UTO,
UCXOAs W3 TOHMMAHUA LEJM YCTAaHOBJCHUS TIPE3YMIIIMM M 3HAUYCHUSA
npodeccum, Mbl JOJDKHBI CKIOHHTBCS K TOJKOBAHHUIO ITUTHPOBAHHBIX CTATeH B
TOM CMBICJI€, YTO KYIIIbl COJIUJIAPHO OTBEUYAIOT HE TOJBKO MEpe/ KyIllaMu, HO U
nepesl BCIKUMU IPYTUMHU KpeauTopamMu <***>_ TIpoekT ke coaeprkal mpaBuio,
COTJIAaCHO KOTOPOMY €CJH JIBO€ WJIM HECKOJIBKO JIMI TPUHSUIM Ha ce0s
00s13aTE€JILCTBO IO JIOTOBOPY, OTHOCAIIEMYCSI K TOPTOBJIE WM HMMEIOIIEMY
CBOUM IMPEAMETOM MX OOIIYI0 COOCTBEHHOCTh, TO OHM MOJICKAT COBOKYITHOM
OTBETCTBEHHOCTH, pa3Be Obl B IOrOBOpE ObLIO MOCTaHOBIIEHO MHaue (cT. 1707).

<*> Cwm.: Pomaneny lO.B. Cucrema n0oroBopoB B TPaKJaHCKOM IIpaBe
Poccun. M., 2001. C. 191 - 192.

Koncynsranrlntoc: mpumedanue.

Monorpadus M.U. Bparunckoro, B.B. Burpsuckoro "JloroBopHoe mnpago.
O6mwme nonoxenus" (Kaura 1) BxiroueHa B nHOOpPMAIMOHHBIA OaHK COTJIACHO
nyonukammu - M.: U3narensctBo "Cratyt", 2001 (M31anue 3-e, CTepeOTUITHOE).

<**> Bparunckuii M.U., Burpsuckuii B.B. JloroBopnoe mpaBo. Kuura
nepBas: O6mue nonoxenus. Uzn. 2-e, ucnp. M., 1999. C. 432 (aBTop riaBbl
M.U. bparunckuii); cm. Taxxke: bparunckuii M.U., Burpsuckuii B.B.
JoroBopHoe npaBo. Kuura tpethsi: JloroBopbl 0 BBHIIIOJHEHUH PA0OT U OKA3aHUH
yeayr. M., 2002. C. 44 - 46 (aBtop riaBel M.W. bparunckuii).

<k#E> Cm.: Yauane B.A. Ucropusi o6ocobienus ToproBoro mpasa //

Yaunnes B.A. W30panubie Tpyabl M0 TOPTOBOMY U TpakaaHCKoMy mpaBy. C.
235.

Ecnu MHOXECTBEHHOCTh 00Opa3yeTcsi Ha CTOPOHE KPEAUTOPOB, TO 37ECh
3aKOHOJIaTeh, BUIWMO, HCXOJUT W3 TOr0, YTO IO OOIIeMy MpaBUiy



podeCCHOHANIbHBIE YYaCTHUKH, BBICTYIMAss B 00OPOTE COBMECTHO, B OOJbBIICH
CTEINEHU MO/ IA0T MO MPUHIIUI COTUIAPHOCTH TPEOOBAHUSI.

B snurepatype uWHOraa yINOMHUHAETCS  YCTAHOBIICHHE  COJIUAAPHOU
MHOXECTBEHHOCTH Ha CTOPOHE KpEAUTOpa B PE3yIbTaTE€ YCTYNKU. ITa
CUTyallrs BBIBOJMTCS W3 KOHUEIUIHUH IPABOHAACICHUS, KOTOPYIO OTCTAUBAET
O.I'. Jlomunze. Ilpu 3TOM MHOXKECTBEHHOCTh OOpa3yeTcs, M0 €e MHEHHIO, Ha
CTOpOHE MpaBooOJIaaTedss M MNpUOOpeTarenh MOJy4aeT TaKoe e IPaBO B
OTHOIIIEHUU OOBEKTA, KaKO€ OCTaBIsIeT 3a co0oi mpaBomarens <I>. Hawm
MPEACTABIACTCS  JOCTATOYHO CHOPHBIM  MPUHIIMIUAIBHAS ~ BO3MOKHOCTD
YCTYNUTh KPEAUTOPY MPaBO (WM 4aCTh JETUMOTO TPeOOBaHHUS) TPEThEMY JIUILY,
C TeM 4YTOOBbl U CAMOMY OCTaThCAd TEM HE MEHEE KPEAUTOPOM B OTHOIICHUU
YCTYIUICHHOTO IpaBa, OOpa30oBaB TakUM OOpa30M aKTUBHYIO COJIMJAAPHYIO
MHO>KE€CTBEHHOCTh. EciM #  JOMyCTUTH BO3MOXXHOCTH IpeoOpa3oBaHUS
00s13aTeNIbCTBA, HE OCJIOKHEHHOTO COJMAAPHOM MHOMXKECTBEHHOCTBIO JIMI] Ha
CTOPOHE KpEIUTOpa, B 0053aTENBCTBO C TaKUM IOPUIUYECKUM OCIOKHEHHEM
<2>, TO eliBa JI1 3TO BO3MOKHO NOCpeAcTBOM ycTynku <3>. O.I'. Jlomuaze tem
HE MEHEEe MPUBOIUT CIECAYIONIYI0 WJUTIOCTPAIMI0 OO0pa30BaHUS COJIUIAPHOM
MHOXECTBEHHOCTH Ha CTOpoHe Kpeautopa: "lIpencraBum, K NpuUMeEpy, 4TO
COJIMIAPHAs] MHOKECTBEHHOCTh YCTAaHOBJIEHA Ha CTOPOHE KpEeIuTopa Mo
JIOTOBOPY 3aiiMa (3aiiMO/1aBIla) MOCPEACTBOM JIOTOBOpA YCTYIKH TpeOOBaHUS B
OTHOIIIEHUH 4YacTU CyMMbI 3aiiMa. ConuaapHblii KpeauTop BIpaBe TpeOOBAThH
WCTIOJTHEHHUSI OT JOJHKHUKA B MOJHOM 00BbEME, TAKOE HCIOJHEHUE OCBOOOXKIAET
JOJDKHHUKA OT MCTIIOJIHEHUSI OCTalIbHBIM KpeauTopaMm. Bmecte ¢ Tem, cormacHo 1.
4 cr. 326 I'K, conuaapHblii KpeaIUTOpP, NOJTYYUBIINN UCIIOJHEHUE OT JOJLKHUKA,
00s13aH BO3MECTUTh MPUYMUTAIONICECS APYTUM KpPEAUTOPaM B PABHBIX JIOJSX,
€CJIM MHOE HE BBITEKAET M3 OTHOILICHUW Mexay HuMU" <4>. Ecnu TpeboBaHUe
YCTYIUICHO APYroMy KPEAUTOPY B YAaCTH, HA KaKOM K€ OCHOBAHUHU MPEKHUM
KkpeauTop (LEIEHT) UMEET MPaBO MOJIYYUTh YAOBIETBOPEHUE OT JOJDKHUKA?!
Kakum oOpa3zom aBTOp BOOOIIIE TIpeacTaBiseT cebe 000poT MpaB, €CIIH yCTYIIKA
4acTH TpeOOBaHMS yIPABOMOYMBAET KpeauTopa (MPeKHEro Wik HOBOTO - aBTOP
HE YTOYHSAET) Ha TMojydeHue 1enoro ucrnoiaHeHus? Eme Ooisiee 3amyThiBaeT
CUTYyallMIO JalbHENIINE BbICKa3bIBaHUA aBTOpa. C OAHON CTOPOHBI, TOBOPUTCS O
TOM, YTO €CJIM 00S3aTEeIbCTBA CBS3aHbI C MPEANPUHUMATEIHLCTBOM, TO CIEIYET
MPU3HATh COJUIAPHOCTh TPEOOBAHUN IIEACHTA U IIECCUOHAPUS MPU YACTUUHOU
yctynke. C Ipyroil CTOpOHBI, YTOUHSETCSI, YTO COJIMJAapHas MHOXXECTBEHHOCTD
Ha CTOPOHE KPEIUTOPa BOSHUKHET TOJILKO B TOM CJIydae, €CJIM 3TO YCTaHOBJICHO
3aKOHOM WJIM MPEAYCMOTPEHO AOTOBOPOM, a HOpMy II. 2 cT. 326 'K PD npu
YCTAHOBJIEHUH TOCPEICTBOM JOTOBOpA YCTYNKH COJUAAPHBIX TpeOOBaHMUM K
JTOJHKHUKY CIIEAYET MPUMEHSTH C MOMPABKOW Ha CIEeNHaIbHOE MPaBUiIO CT. 386
'K PO <5>,

<1> Cwm.: Jlomuaze O.I'. [IlpaBoHazeneHne B  TPaXIaHCKOM
3akoHogarenbctBe Poccuu. CII6., 2003. C. 71. B.A. Benos Takxke mosaraet



BO3MOXXHBIM ~00pa3OBaHHE COJHIAPHOW MHOXECTBEHHOCTH Ha CTOPOHE
KpEIUTOPOB TMOCpencTBOM ycTynku mpaBa (cMm.. benoB B.A. Cunrymnsphoe
npaBonpeeMcTBO B o0si3arenbscre. C. 231).

<2> B atoM cwmbiciie uHTeEpecHO MHeHue [IpaButenscTByromero CeHnara:
€CIM COJIUJIapHas OTBETCTBEHHOCTh HE YCTAHOBJEHA HU 3aKOHOM, HH
JOTOBOPOM, TO CyJl HE BIIpaBE€ IMPHU3HATh OTBETYMKOB COJUAAPHBIMH ITOTOMY
€IMHCTBEHHO, YTO OHU HE BO3pakaJld MPOTUB TPEOOBAHUS UCTIA O MPU3HAHUU
UX OTBETCTBEHHbIMH connaapHo (cM.: Mcauenko B.B. 3akonsl rpaxkaanckue. C.
502).

<3> O KOHCTPYKUMHU KyMYJSITUBHOI'O MEPEBOJA J10JIra, Koraa 00s3aHHBIM
nepea KpeauTOpOM CTAaHOBUTCSI HOBBIM JOJDKHHUK, OJTHAKO W MPEKHUNA OCTAETCS
o0si3aHHBIM, cM.: ArapkoB M.M. IlepeBox nonra // ArapkoB M.M. U30pannbie
TPYZBI 10 TpaxkaaHckoMy npasy. B 2 1. T. 2. M., 2002. C. 114 - 115.

<4> Jlomuaze O.I'. IlpaBoHaneneHue B IpakIaHCKOM 3aKOHOAATEIbCTBE
Poccumn. C. 71.

<5> Jlomuaze O.I'. IIpaBoHajeneHne B rpa)KJaHCKOM 3aKOHOIATEIbCTBE
Poccuu. C. 301 - 302,

OueBHIHO, YTO NPU YCTYNKE TPeOOBAaHUS B YAaCTU MOXKHO TOBOPHUTH 00
oOpa3oBaHUM JOJEBOM MHOKECTBEHHOCTH, HO HHKAaK HE O COJMJIApPHOH, UTO
o0ocHoBaHo JI.A. HoBocenoBoit <*>.

<*> (CMm.: HoBocenoBa JI.A. Ycrynka npaBa TpeOOBaHHS IO JOTOBOPY
(Teopus u npakTuka) // 3akoHonarensctBo. 1997. N 6. C. 22.

Heckonbko clioxkHee OOCTOMT JeJI0 ¢ TMOUCKOM OTBETa Ha BOMPOC O
BO3MOXKHOCTH YCTYIIKM TIpaB MpU HEACIUMOM TMpeaMeTe o0s3aresbcTBa. B
JUTEpAType BBICKA3bIBAJIACh, MpaBAa JOBOJIBHO (parMEeHTapHO, MBICIb O
BO3MOXHOCTH 00pa30BaHUs MHOXECTBEHHOCTH IyTE€M IIECCHH MO HEIECTUMOMY
oOs3aTenscTBy. Tak, W.H. TpemuiuH yka3bpiBaj, 4TO HEIECTUMOCTh TaKXe
OoOHapy>KUBaeT CBOM OCOOBIC IOPUAMYECKHE CBOWMCTBA TOJIBKO TOTJA, KOTJa Ha
MTACCUBHOW CTOPOHE WJIM aKTUBHOW CTOpPOHE 00s3aTENbCTBA CTOUT HECKOJIBKO
JUl. DTa MHOXECTBEHHOCTH JIMIl MOYKET MMETh MECTO C CaMOro Hayania, C
MOMEHTa BO3HUKHOBEHHUSI 00s3aTelIbCTBA, HO MOXKET o0O0pa3oBaThCi W
BIOCJICACTBUM MYTEM  LICCCHUH, JAeJCrauu MWW  HacJICIOBaHUS <F>,
Henenmumocth  mpeamera  o0s3aTenbCTBA  SIBJISIETCS  CAMOCTOSITEIIBHBIM
OCHOBAHMEM BO3HUKHOBEHHUSI COJUIAPHOCTH IO poccuiickomy TmpaBy. lloka B
TakoM 00s3aTeIbLCTBE HAa CTOPOHE KpEAUTOpa BBICTYNAeT OJHO JIWIIO,
€CTEeCTBEHHO, HUKAKUX MPOOJIEM C YCTYNKOM HE BO3HUKAeT (Hampumep, ecliv
NepBOHAYATILHBIA KPEAUTOP YCTYMAaeT BCE CBOM IpaBa B IOJHOM O0BEMe
apyromy nuiry). OQHaKO CUTyalldsl MEHSIETCS, €CJIU KPEIUTOP YUUHSIET LIECCUIO
C ByMs HOBBIMM KpeauTopaMu. Eciy TakoBas 1ecCHs COOTBETCTBYET 3aKOHY,



TO JBa HOBBIX KpEAUTOpa B CHJIYy HEICTUMOCTH TpeIMeTa 00s3aTeIbCTBA
SABJISIFOTCS] COJIMIAPHBIMUA KPEAUTOPAMH.

<*> Cwm.: Tpenunun W.H. I'paxnanckoe mpaBo ryOepuuit llapctsa
[Tonbeckoro u pycckoe B cBsA3u ¢ [IpoekToM rpaxkianckoro ynoskenus. OO1mas
4acTh 00s3aTebcTBeHHOTO mpasa. C. 59.

[Toxxamy#i, HeECKONBKO Oolee  CIOKHBIM  BHAWTCS  KBaTU(UKAIUSI
COIJIAIIEHUs, MPU KOTOPOM MPEKHUW KPEIUTOpP IKEIAET caM OCTaTbCs B
00s13aTeNIbCTBE, HO TAKXKE JIOMYCTUTh B HErO JIPYroro KPeauTopa, ¢ TEM UYTOOBI
OHM 00a CTaau COMUIAPHBIMU KpeauTopaMu. Ml mojiaraem, 4to B T€X Clydasx,
KOT/Ia MpaBa W 3aKOHHBIC MHTEPECH! JODKHHKA HE 3aTParuBarOTCSA MOJTOOHBIM
BUJIOU3MEHEHUEM CYOBEKTHOTO COCTaBa Ha CTOPOHE KPEAUTOPOB, HE JIOMYCTUTD
TaKOBOTO BUJIOM3MEHEHHUS 00s13aTeNIbCTBA - MPABOBBIX OCHOBAHUI HE UMEETCS.

Paznuume B moaxogax B 3aBUCUMOCTH OT CYOBEKTHOIO COCTaBa
obsi3arenbcTBa, oTMedaeT M.M. bparuHckmii, 0OOBACHSETCA, KaK MOXKHO
mojiarath, Te€M, 4To OOIlee MPaBUIO (JI0JEBOE 00S3aTEIBCTBO) CTABUT IIEJIBIO
3aIIUTy UHTEPECOB KaXJI0T0 M3 COJAOJDKHUKOB, a UCKIIOUCHHE (COTUIAPHOCTH),
YYHUTBIBAIOIIEE CBSA3b 00S3aTEIBCTBA C MPESANPUHUMATEIBCTBOM, 3aIllUIACT
UHTEPEChl KpEeAUTOpa, YTO MMeeT oco0oe 3HaueHHe AJIs TOM 4YacTh 000poTa,
KOTOpasi CBSI3aHA C MPEANPUHUMATENIbCKON JEATEIbHOCThIO <>

Koncynpranrlntoc: npumedanue.

Monorpadus M.U. Bparunckoro, B.B. Burpsauckoro "JloroBopHoe mnpago.
O6mmwme nonoxenus" (Kaura 1) BxiroueHa B ”HOOPMAIMOHHBIN OaHK COTJIACHO
nyonukammu - M.: U3narensctBo "Cratyt", 2001 (M30anue 3-€, CTEpEOTUITHOE).

<*> Cwm.: bparunckuit M.U., Butpsiackuii B.B. JloroBopHoe npaBo. Kuura
nepBasi: O6mue nonoxenus. U3a. 2-e, ucnp. C. 431.

Hexoropeie HMHOCTpaHHBIE 3aKOHOJATENIBCTBA PACHIUPAIOT MPE3YMIIIHUIO
CONUIAPHOCTH Ha CTOpPOHE JIOJDKHUKOB, BBIXOISA 3a paMKku
MNPEINPUHUMATEIBCKON JEATEIbHOCTH; OHW YCTAHABIMBAIOT HOBBIE PAMKH,
MOJIB3YSICh JIPYTUM KpUTepueM - Xapaktepom nestenbHocTH. B 'K KpebGeka
3allUCaHO, YTO COJMAAPHOCTh B  OTHOLICHUSIX MEXKAY JIOJDKHUKAMH
MpearnojaraeTcss B Ciy4yae, KOTJa TMPEIMETOM 0053aTelbCTBA  SBIACTCS
oOcmy>KMBaHWE WM DJKCIUTyatanus npeanpustus. [Ipuw sTom sKcrutyatanuen
OPEANPUITHS CUMTACTCA BEICHUE OJHUM WA HECKOJBKUMH JIMIAMU
OPraHU30BaHHOM KOHOMHUYECKON AEATEIBHOCTH, UMEIONIECH WM HE UMEIOIIEH
KOMMEPYECKOI0 XapaKTEPa, COCTOAIICH B M3rOTOBJICHUW WM pealv3aluu
MMYIIIECTBA, €r0 OTUYXKJICHUU WA YNPABIEHUU UM JHMOO0 B OKa3aHUU YCIyT (CT.

1525).



Ha nam B3, JaHHBIM KPUTEPUN AAET OCHOBAHMS U POCCHMCKOMY IPABY
PEANPUHATh YCUIIUS JIJIsl TIOMCKa 0oJiee THOKUX ONpe/ieNIeHUH B yCTAHOBIICHUU
PE3yMIIUU COTUAAPHOCTH MTPU MHOXKECTBEHHOCTH JIUI, KOO MOKHO OTBICKAThH
Cily4au, KOTrJa COJMIapHOCTh TpeOyeTcs MO CYIIECTBY, OJJHAKO €€ KOHCTaTallus
HAa OCHOBE OTEUECTBEHHBIX KPUTEPUEB B TMO3UTUBHOM IIPaBE MOXKET OBIThH
ocioxkHeHa. Hanpumep, 00sS3aHHOCTh 1O OKa3aHUIO YCIYT HECKOJIbKUMHU
aJBOKaTaMUd B ONPENENEHHBIX CIIydasX, BUAUMO, CIJIeOBajio Obl MPU3HATH
COJIMJAPHOW,  OJHAKO  JIEATEIIbHOCTh  aJBOKATOB  HE  IPHU3HAETCA
MPEANPUHUMATENBCKOM, a HEACIMMOCTh MX 00A3aTENbCTBA HE BCErJa MOXKET
ObITh BBIBE/ICHA M3 YCJIOBHMI COTJIAIICHUS C KIHMEHTOM. Takke MOXKET OBbITh
IIOCTaBJIEH BOIIPOC O COJIMJAPHOCTU B TOM CIIy4ae, €CJIH, HAIPUMEP, HECKOJIBKO
YUPEKIAECHUN COBMECTHO OCYLIECTBIISIIOT NEATEIbHOCTh, IPUHOCALIYIO JOXO/BbI.
[IpeacraBnsieTcsi, YTO MX OOA3aHHOCTh JOJDKHA pAacCMaTpUBaThbCAd Kak
CoJIuJapHasi, OJHAKO 3aKOH MPSIMO HE HA3bIBAET YKA3aHHYIO AESATEIbHOCTb
npeanpuHuMarensckon (1. 2 ct. 298 'K PD).

CBsi3p 00s3aTENbCTBA C MPEANPUHUMATENBCKON EATEIbHOCTRIO (. 2 CT.
322 TK P®) kak ocHOBaHME BO3HMKHOBEHHS COJUIAPHOTO 0053aTeIbCTBA
(TpeboBaHus) mpeanonaraeT MNpeArnpUHUMATENbCKUNA XapakTep 00s3aTeabcTBa
MEXAY KpeOUTOpaMu M JOJDKHHKaMu. XapakTep UX B3aUMOOTHOLIEHUH C
TPETbUMH JMIAMHA HE MOXET MUMETh 3HAYCHUS JJISI BBISBICHUS HAIAYUSA WIH
OTCYTCTBUS  JAHHOTO  OCHOBaHMsS  conupaputera. Hanpumep, ecnu
0043aTENBCTBO MEXKAY KPEAUTOPOM U HECKOJIBKUMHU JOHDKHUKAMU HE CBSI3aHO C
MPEANPUHUMATENBCKOW  JIEATENIbHOCTBIO, HO  IOJYYEHHOE 1O  3TOMY
0043aTeNbCTBY JIOJDKHUKAMU HCIIOJIb30BAHO MMHU B MPEANPUHUMATEIbCKUX
OTHOLIEHUSX C TPETHbUMHU JIMLIAMH, TO 3TO MOCIEAHEE OOCTOATENBCTBO HE MOKET
MOPOJUTH COJIMJAPHOCTU B OTHOUIEHUSX C KPEAUTOPOM, OJJTHAKO MOXKET SIBUTHCS
OCHOBAaHHMEM [JIsl BO3HUKHOBEHHMSI COJIMJIAPHOCTH BO B3aWUMOOTHOILIEHUAX C
TpeTbuMu Juamu. [loaromy, koraa B cyeOHOM MPaKTHKE BHIBOAST OCHOBAaHHUE
COJINJAPHOCTH, UCXOJS W3 XapakTepa OTHOLICHWHN JODKHUKOB C TPETBbHUMH
JMLAMU, UCCIIEysl BOIIPOC O TOM, Ha KaKue LEIH U3PacXO0I0BaHbI ITOJTYyYEHHBIE
OT KpenuTopa cpeicTBa <*>, TakoM MOAXOA €ABa JU MOKET ObIThb NMpPHU3HAH
BEPHBIM.

<*>  (Cwm.: IlocranoBnenue DenepanbHOoro apOUTPaKHOTO  CyJa
3anagHo-Cubupckoro okpyra ot 06.03.2002 N ©04/848-198/A45-2002.

N3BECTHYIO CII0KHOCTh B CUJIy MOJTYaHMS 3aKOHA MOTYT BBI3bIBaTh CIIy4au,
KOTJla MHOYKECTBEHHOCTh CTOPOH 00s3aTEIbCTBA XapaKTEPU3YETCsl CMEIIaHHBIM
CyObEKTHBIM COCTaBOM. Hampumep, korga HECKOJIbKO COOCTBEHHUKOB
MOMEIICHUW, APEHAYIOUIUX HEACIUMBIA y4aCTOK MOJ 3/IaHUEM, COCTOST U3
rpaXKJaH U MpeanpuHUMAaTENEH.

B npuHuune BO3MOXHO HECKOJIBKO IOAXOJOB B PA3pELICHUU ITOTO
3aTpPyIHEHUS.



OmH w3 HHUX MOr OBl 3aKIIOYaThCsl B YCTAHOBJICHWU pa3JICIbHOTO
OpaBOBOTO  pexuma uid  Kaxaoro u3  cyowektoB.  ConuaapHbli
KpEAUTOP-TIPEANIPUHUMATENL MMEET IPaBO TpeOOBaThb BCETO HCIIOJHEHUS.
ConupapHblii  JOJDKHUK-TIPEAIPUHUMATENb  O0s3aH  WCIIOJIHUTH  BCE
00513aTeNIbCTBO B LIeTIOM. M, HA000pOT, 00LIErpaXaIaHCKUIM KPEAUTOP HE BIIPABE
TpeOOBaTh BCErO0 HCIOJIHEHHSI B IIEJIOM, a OOLIErpaXAaHCKUM JOHKHUK He
00s13aH UCIIOJIHATH 0053aTEIBCTBO B LIETIOM.

Jlpyro#t moaxoa mpeacTaBisieTcs MpakTHUecku Oojee mpuemiieMbiM. [Ipu
00pa30BaHMM  MHOKECTBEHHOCTH,  XapaKTEpU3YIOLIEHCd  IOPUANYECKOM
Pa3HOPOJHOCTBIO CYOBEKTOB Ha OJHOM W3 CTOPOH (OAHM M3 HUX SBISIOTCS
MpPEANPUHUMATENSIMA, & JpPYrM€ TAaKOBBIMU HE SBIIAIOTCS), MPE3yMIILIHS
yctaHoBiieHus: conuaapHoct (. 2 ct. 322 I'K P®) omnposepraercs. MHbiMU
CJIOBAMHM, €CJIU OJUH M3 KPEAUTOPOB SIBISETCA MPEANPUHUMATENEM, a JPYrou
oOLIerpaKJaHCKUM KPEAUTOPOM, COJIUAAPHOCTh UX TPEOOBAHUU MOXKET OBITH
BBIBE/ICHA TOJIBKO M3 3aKOHA WJIM JOroBopa. Takke, ecily OJHMH U3 JOJDKHUKOB
ABJIIETCS IPEAIPUHUMATENEM, a APYTroil HET, COINAAPHOCTh 00A3aHHOCTH OISATh
K€ MOXET OBbITh YCTaHOBJIEHA, €CIM 3TO NPEIYCMOTPEHO 3aKOHOM WIIU
JIOTOBOPOM.

MHOX€eCTBEHHOCTh Ha CTOPOHE JIOJKHUKA
(comumapHbie 00sI13aTEIHCTBA)

Kak yxe yka3blBaJIOCh, OJJHUM M3 OCHOBAaHUW COJUAAPHON OOSI3aHHOCTH
(OTBETCTBEHHOCTH) SIBJISIETCSI JOTOBOP. 3aKOH HE YCTAaHABIMBAET CIELMAIbHBIX
TpeOOBaHMII K (popMe TAKOTO JOTroBOpa. B CBS3M C 3TUM HA MPAKTUKE MHOTAA
OIIMOOYHO TOJIAraloT, YTO COJIUJAPHOE O00S3aTE€TBCTBO MOXKET BO3HHUKHYT,
€CJIM OHO NMPUHHUMAETCS JOJDKHUKAMU MO OJHOMY JIOTOBOPY, 3aKIIFOYEHHOMY B
dbopme emuHoro mokymeHta. OpHako cyAeOHas TMpakTHKa OOOCHOBaHHO
CUMTAET, YTO COJUAApHasi 00A3aHHOCTh MOKET BO3HUKHYThH y JIOJDKHUKOB U3
JNOTOBOPOB, 3aKJIIOYEHHBIX JIODKHUKAMH  CaMOCTOATENIBHO, I0CPEACTBOM
NOANMCAaHUs Pa3HbIX NOKYMEHTOB. Tak, Impu pacCMOTPEHUU OJHOIO W3 €l
apOUTpakHBIM CyJl KacCallMOHHOM WHCTAHIIMM, B YaCTHOCTH, YyKazal
cienyoliee.

AnNemIsIquoHHasl MHCTAaHUUSA CyJa MCXOJuja U3 TOro, 4yTo OOLIECTBO M
KOOTIEpAaTUB HE SBIAIOTCS JOJDKHUKAMH B OJHOM 00S3aTENbCTBE MEpen
YHUTAPHBIM MPEANPUATHEM, TaK KaK MEXIY HUMU UMEIOTCS CaMOCTOSATEIbHBIC
JOTOBOPBI, TOATOMY HEJNb3sS NPUMEHUTH HOpMBI m. 2 cr. 322 'K PO o
COJIUIAPHOM OTBETCTBEHHOCTH.

JlaHHBII BBIBOJ MPOTMBOPEYUT HOPMAM MAaTEPUAIBHOTO TMpaBa U
MarepuaiaMm faena. Marepuanbl Aena CBUAETEIBCTBYIOT O TOM, YTO MEXKAY
CTOpOHaMH OblJa 3aKIIOYEeHa OJHA CHENIKa, HalpaBlieHHas Ha JOCTHXKEHUE
OIPENEIICHHOTO MPABOBOIO PE3yjbTaTa B MHTEPECAX CTOPOH, IZAE CO CTOPOHBI
MOKJIaKEAATeNs 0 OJHOMY MPEAMETY BBICTYIUIN OOILIECTBO U KOONEPATUB, CO



CTOPOHBI XpaHUTENs - yHUTapHOe mnpeanpusitue. To, 4ro caenka odopmieHa
IBYMsI IOTOBOPAMU XPAaHEHUs, HE BIMSET HA CYIIECTBO 00SA3aTENbCTB, TaK KaK
yCIIOBUSI JOTOBOPOB IO MpPEIMETY, CPOKaM MU IIp. SIBIAIOTCS HIAECHTUYHBIMU.
Taxum oOpa3om, 00s13aTeNbCTBA, COAEPKAILUECS B JIBYX JIOTOBOPAX, SIBISIFOTCS
00513aTeILCTBAMU 110 OJTHOM CIEJIKE MEXKIY TPEMsI FOPUINYECKUMHU JTUL[AMHU.

CormacHo 11. 2 cT. 322 'K P® 00s13aHHOCTH HECKOJILKUX IOJDKHHUKOB II0
00513aTENBCTBY, CBA3aHHOMY C NPEAIPUHUMATENBCKONW JEATENbHOCTHIO, PABHO
KaK 1 TpeOOBaHUS HECKOJIBKHX KPEIUTOPOB B TAKOM OOS3aTEIILCTBE, SIBISIFOTCS
COJINJAPHBIMU, €CJIA 3aKOHOM, MHBIMU IPABOBBIMU aKTaAMH WM YCIOBUAMH
00s3aTeNbCTBA HE MPEYCMOTPEHO HHOE.

Takum o0Opa3om, y nmoknaxenaresnei (00MecTBa U KOONIEpaTUBa) BOZHUKAET
COJIMIAPHAST OTBETCTBEHHOCTh II0 MCIIOJHEHHMIO YyCIOBUM caenku. llpwm
COJIMJAPHOU OOS3aHHOCTH JIOJDKHUKOB KpenuTop (YHHTApHOE MPEIIPHUSITHE)
BIIpaBe TpeOOBaTh MCIOJHEHUSI KaK OT BCEX JOJDKHUKOB COBMECTHO, TaK M OT
JT000r0 M3 HUX B OTAEJIIBHOCTH, MIPUTOM KaK IOJHOCTBIO, TAK M B YaCTH JI0JIra
<*>,

<*> TlocranoBienue denepanbHOro apoutpaxHoro cynaa I[loBosmkckoro
okpyra ot 30.01.2003 - 03.02.2003 N A 12-5034/02-C7-V/C23.

Poccniicknii  ['paknaHCKMM  KOAEKC, YCTAHABIMBAS  PETYJIMPOBAHUE
COJIUJAPHBIX 00s3aTENBCTB, KAK Obl OOBEAUHSIET PEXKUM COJIMIAPHOTO AOJTA U
COJIMIAPHOM OTBETCTBEHHOCTU. OHAKO MEXAY JOJIOM U OTBETCTBEHHOCTHIO,
KaKk B TEOpPUM TPaXJAHCKOINO TMpaBa, TAK M Ha MPAKTUKE, HMEIOTCA
CYILLIECTBEHHbIC IOpUANYECKHE OTIMYMs. OO0 OTBETCTBEHHOCTH 32 HEUCIIOJIHEHUE
Y HEHAJJIeXkalllee UCIIOJIHEHUE COJIMJAPHOIO 00S3aTENIbCTBA Mbl CKa)KEM HMIKE
noxpoOHee. 31ech Ke XOTENIOCh Obl OTMETHUTH, YTO 3aKOHOJATEIBCTBO HEPEIKO
YCTaHABJIMBAET UMEHHO COJIUAAPHYI0 OTBETCTBEHHOCTH 32 HEUCIIOJIHEHUE TOTO
WIM HHOro oOs3aTtenbcTBa. [lpy 3TOM O coiaMpapHOCTH B JIOJITE  HE
yroMuHaeTcsl. B CBSI3M ¢ 3TUM BO3HUKAET HEOOXOIMMOCTb Pa3IMYEHMs] ITUX
aCIeKTOB. YCTAHOBJEHHE COJIMJAPHON OTBETCTBEHHOCTH caMO 1O ceOe,
BUJIMMO, HE 03HAYAET COJUIAPHOCTU B foJyire. IHBIMU CIIOBAMH, €CJIM TPETHE
JIMLO HECET COJMMIAPHYK0 OTBETCTBEHHOCTb, TO M3 ITOIO HE CIEAYET, YTO OHO
00513aHO M K MCIOJHEHHIO B HaType. DTO IOJIOKEHUE pa3lemsieTcs cyAcOHOM
npakTUKoM. Tak, Mo OJHOMY W3 JIeNl HUCTEL], NMPEABSBUB HCK K JIOYEPHEMY U
MATEPUHCKOMY  aKIMOHEpHBbIM  OOIleCTBaM, IMojaraj, YTO IOCKOJIbKY
3aKOHOAATEIBCTBO IIpeayCcMaTpUBacT COJIMAAPHYIO OTBETCTBEHHOCTh
IIOCJIEAHETO IO OIpPENETIEHHBIM CAEJIKAM JOUYEPHETO OOIECTBA, TO BO3MOYKHO
UCTpeOOBaTh HCIOJHEHUE W OT MATEPUHCKOIO aKLIMOHEPHOro OOIECTBa.
[Ipesunuym Beicmiero ApOutpaxsHoro Cyna P® B cBsi3u ¢ 3THUM yKaszaj, uyTO
00OCHOBAaHHOCTh TIPUBJICYEHHUS MATEPUHCKOTO OOLIECTBA K COJHIAPHOMY
WCIIOJIHEHUIO 0053aTeNbCTB HE TOJATBEp)KIEHA MaTepualaMud Jejla W He
OCHOBaHa Ha 3aKkoHe. MccnenoBas BONpoc 0 B3aMMOOTHOLIEHUAX OTBETYUKOB I10



Jey - TOYEPHETro U MaTepPUHCKOTO aKIIMOHEPHBIX OOIIECTB - U CHAENaB BHIBOJ O
mpaBe BTOPOr0 U3 HHUX JaBaTh NepBOMY (KaKk JI0YEpHEMY OOIIECTBY)
00s13aTeNIbHBIC NI UCTIONHEHUS yKa3aHUs, CyJAcOHbIe MHCTAHIIMKM HE y4JId, YTO
cormacHo m. 3 cr. 6 3akoHa Poccuiickoit ®enepannu "OO0 aKIMOHEPHBIX
obmiecTBax" OCHOBHOE OOIIIECTBO OTBEUYAET COJIUJIAPHO C JIOYEPHUM OOIIECTBOM
M0 CJeJKaM, 3aKJIIOUYCHHBIM BO HCIOJHEHHE yKa3aHWW OCHOBHOI'O OOIIECTRBA.
Bo3znoxxeHue conmaapHOro UCIOIHEHUS 00s3aTeIbCTB OCHOBHBIM OOIIECTBOM
10 I0OTOBOPaM JOUYEpPHETO Ha3BaHHAS CTaThsl 3aKOHA HE MpeycCMaTpuBaeT <*>,

<*> [locranoBnenue [Ipesunuyma Bricuiero Apoutpaxuoro Cyna PO or
23.02.1999 N 6707/97 // KoncynbTantlLiroc.

IIpaBa kpeauTopa

Cornacuo 1. 1 ct. 323 'K P® npu conmaapHoit 00s3aHHOCTH JTOJKHUKOB
KpPEAUTOp BIIpaBe TpeOOBAaTh MCIIOJIHEHUS KaK OT BCEX JIOJKHUKOB COBMECTHO,
TaK U OT JIIOOOT0 U3 HUX B OTJIEIBHOCTH, IPUTOM KaK MOJHOCTHIO, TaK U B YaCTU
J0JITa.

Takum o0pa3zoMm, CONMMIAPHOCTH HA CTOPOHE JOHKHHUKOB O3HAYaeT, YTO
KPEAUTOpP caM OINpeiesieT, K KOMy UMEHHO OOpaTUTh MPUTA3aHHE U KaKUM
oOpa3oMm (pa3ienuTh €ro MEXIy JODKHUKAMU WIM OOBEAUHUTh €ro Mo
OTHOLIEHUIO KO BceM). IIpakTuyecku KpeauTop OOBIUHO NPEAbIBISET
TpeOOBaHME K HanboJiee COCTOSITENIBHOMY JOJKHUKY B MPEANOJIOKEHUH, UTO OH
B COCTOSIHUM WCIOJHUTh 0O0S3aTE€IbCTBO B LEJIOM (32 BCEX JIOKHHUKOB).
[locnennee cmocoOHO COKOHOMHUTH BpeMsi M pacxoibl Ha HCTpeOOBaHHE
(momydeHne) MCHOJHEHUd <*>, MUHUMHU3UPOBATH BO3MOXHYIO IPOCPOUKY W,
CJIeI0BATEIbHO, YMEHBIIUTD YOBITKA KPEIUTOPA.

<*> Cwm.: bapon 0. Cucrema pumckoro rpaxuanckoro mpasa. Mzm. 3.
Boim. 3. Ku. IV. O6s3arensctBenHoe mpaso. C. 103.

JIJ1st KaXK0ro U3 TOJKHUKOB COJIMIAPHOCTh O3HAYAET, UTO HU OJWH U3 HUX
HE MOXET OTTOBAapUBATHCA OT TPUTA3AHUS CCHUIKONM Ha Oe3leiCTBUE IPYruX
JOJDKHUKOB WJIM HEOOXOJAMMOCTh TIPHUBJICUCHUS K OTBETY APYTHX COJUIAAPHBIX
JOJDKHUKOB <*>.

<*> [locranoBnenue dexepanbHOro apouTpaxHoro cyjaa Bosro-Bstckoro
okpyra ot 21.05.2002 N A39-164/02-16/5.

B cootBercTBuu C 1. 2 cT. 323 'K P® xpenuTtop, HE NOJIYUUBIIUNA ITOJTHOTO
YAOBJIETBOPEHUS OT OJHOTO W3 COJMAAPHBIX JOJDKHUKOB, HMMEET IIPaBo
TpeOOBaTh HENOMOIYUYEHHOE OT OCTaJIbHBIX COJIMAAPHBIX TOKHUKOB. [Ipu 3TOM
CONUAAPHBIE JIOJDKHUKHM OCTAlOTCA  OO0sI3aHHBIMM /10 TeX Top, IIoKa



00s13aTEIHCTBO HE WCIIOJIHEHO TMOJHOCTHIO. JlaHHOE TIOJOKEHHE MOXKET
BBI3BIBATh BOMPOC O MpaBe KPEAUTOPA 0OpaIiaTh CBOE MPUTA3aHNE K OJJHOMY U3
JOJHKHUKOB TBaXKBI. [[0CKOIBKY 3aKOH MPeaycMaTPUBAET, YTO BCE COHIAPHBIE
JOJHDKHUKH OCTAIOTCS OOS3aHHBIMH 10 (DaKTHUECKOTO TOJHOTO HWCIOJHEHUS
00s13aTeNbCTBA, MOXHO YyTBEpPXkAaTh, YTO, B CIydae TOIYYCHHUS KPEIUTOPOM
yIIOBJICTBOPEHHSI TIO0 00S3aTENLCTBY OT OJHOTO W3 JOJDKHUKOB B YacTH, OH
yIpaBOMOYEH OOpaTUThCSI K HEMy JKe€ M BTOpOH pa3 ¢ TpeboBaHHEM 00
WCTIOJTHEHUHM ~ OCTaBIIeTocs <*>. DTOT TMOAXOX TPSIMO YCTAaHOBJEH B
I'paxxnanckom 3akone Jlateuu 1937 r. (cT. 1683).

<*> ['paxmanckoe npaBo Poccun. O6mas gacts: Kypce nexmuit / OTB. pen.
O.H. Capuxkos. C. 604 (aBTop rnaBsl M.U. Bparunckuii).

Kpenurop yIpaBOMOYECH CaMOCTOSITENTEHO YCTaHOBUTH
MOCJIEIOBATEIBHOCTh OOpalleHUs C MPUTSA3aHUEM K JODKHHKaM, a Takxke
BPEMEHHOM MEpPHOJ peai3allud 3TOH mocieaoBareiabHocTu. IIpu 3TOM TOT
dakT, YTO KpemuTop OOpallaeTcs JHIIb K HEKOTOPbIM U3 COJHIAPHBIX
JOJDKHUKOB, HE JIOKAa3bIBa€T OTPEUYCHHS KpeauTopa OT TMpaBa TpeOOBAThH
YIOBIETBOPEHUSI W OT JApyrux <*>. [IpexHue MoAaXoabl PUMCKOTO TpaBa,
COTJIaCHO KOTOPBIM MPEABABICHUE UCKA K OJTHOMY U3 JIOJDKHUKOB MPEKpAIajio
00SI3aHHOCTh JPYTHX, OCHOBBIBAIMCH HAa OCOOCHHOCTSX TMPOIECCYaTbHBIX
nonoxkenuit mnpasa pumiisiH. Tak, K.II. IloOemoHocieB ykas3bpiBaja, 4YTO B
PUMCKOM  TpaB€  d3TO  CYMTAJOCh  HEOOXOAMMBIM  TOCJEICTBUEM
JUTHCKOHTECTAIIMH, TaK KaK MpPEeIoJiarajoch, 4TO BYMHEHHWE HCKa TOralaeT
MepBOHAYAIBHOE TPABO, U3 KOETO MCK BO3HUK, W JAET HA4YaJl0 HOBOMY TIPaBy,
CBSI3aHHOMY C MCKOM, a UCK MMEET 3HAYCHHE MCKIIIOUMUTEIHHO B OTHOIICHUH K
TOMY JIMILY, K KOTOPOMY IIPEABIBICH <**>,

<*> Cwm.: Ucauenko B.B. 3akons! rpaxxaanckue. C. 502.

<**> Cwm.: T[lo6enonocueB K.I1. Kypc rpaxaanckoro npaBa. YacTb TpeThs:
HoroBops! u obs3atenberBa. C. 101.

YcTaHoBIIeHHE B 3aKOHE IpaBa KpeAUTOpa TpeOoBaTh UCIIOJHEHHS OT BCEX
JOJDKHHUKOB, a TaKXKe MpaBa UCTPeOOBaTh HEMOIYYEHHOE OT OJHOTO OT APYTHX
BBI3BIBAET K JKM3HU BOIIPOC O MPABE BBIIEICHUS KPEAUTOPOM CPEIA MHOMKECTBA
COJIMIAPHBIX JOJDKHUKOB HE OJJHOTO, & HECKOJIBKUX, HO HE BCEX JOJKHUKOB IS
neneil uctpeboBanus UcnoiaHeHus. Ha Ham B3risi, ¢ y4eToM Lenei, KoTopbie
IpeciaenoBail 3aKOHOJAATENb, MOJOKUTENbHBII OTBET HA 3TOT BOIPOC OBLI Obl
KEJIATEIbHBIM.

WupiMu  cioBaMH, B 3aKOHE CJEIOBaJO Obl yCTaHOBHUTb, YTO MIPH
CONMUAAPHON  OOS3aHHOCTH  JIOJDKHUKOB  KPEOUTOp  BIpaBe  TpeOoBaTh
VICIIOJIHEHHUS ITOJTHOCTBIO WJIM B YaCTH KaK OT HECKOJIBKMX JOJDKHUKOB, TaK U OT
mo0oro u3 HUX. B ropuanueckoil nurepatype 3Ta BO3MOXXHOCTb HE CTaBUTCSA



MOl COMHEHHE W OTMEUaeTCs KakK caMo co0oi pasymerorieecs <*>. B atom
cMpiciie Oosiee TOYHOM mpencraBiserca penakmus cr. 1709 mnpoekra
['paxxmanckoro ynoxenust Poccuiickon MmMnepun, coriiacCHO KOTOPOU BEPUTETb
UMEET TIpaBO TMpPEAbsIBUTH TpeOOBaHHE 00 HCIOJHEHUHU COBOKYITHOTO
o0s3aTeNbCTBA B IOJHOM OOBEME WM B 4YacTH KO BCEM JOJKHUKAM
OJTHOBPEMEHHO, K HEKOTOPBIM WJIM K OJHOMY U3 HUX IO CBOEMY YCMOTPEHHUIO.

<*> Cwm., Hamp.: Kommenrapuii k 'K PCOCP / Ilox pen. E.A. ®netimmutl,
O.C. Uodde. Uzn. 2-e, nom. u nepepad. C. 270 (aBrop komment. O.C. Hodde);
I'paxxnanckoe mpaBo. YueOnuk st By3oB. Yacte mepBas / Ilox pen. T.W.
UnnapuonoBoii, b.M. TI'onrano, B.A. IlnerneBa. C. 330 (aBtop rnaBel H.I.
Baneesa).

TouHno Tak xe MMOJY4YCHHNC KpCAUTOPOM IJIMIOb YaCTH HCIOJHCHHUA HC
OCBO60}KIIaeT JOJDKHHKOB OT UCITIOJTHCHHS B OCTaBIIIEHCS YacTH <*>,

<*> KommenTapuii k 'K PCOCP / [Tog pen. E.A. @neitmun, O.C. Uodde.
N3n. 2-e, non. u nepepad. C. 270 (aBrop kommeHT. O.C. Modde).

OpHako  HEKOTOpbIE  3aKOHOJATENbCTBA  YCTAHABIMBAIOT  0c000€
peryJupoBaHKE B OTHOIICHUH MOJYYEHUS KPEAUTOPOM YaCTH UCTIOTHEHUS.

Kpenutrop, mnpuHUMaOmMi  pa3aeabHO0 W O0€30rOBOPOYHO  4aCTh
WCTIOJTHEHUSI, TPUYHUTAIONIYIOCS OT OJIHOTO M3 COJIUJIAPHBIX JOJDKHUKOB, U
YKa3bIBAIONIUNA B PacluCKe O TMOJYyYEHHH MCIOJHEHHS, YTO OHa BbIJaHA B
OTHOIIIEHUY UMEHHO ATOM 4acCTH, OTKA3bIBACTCSI TEM CaMbIM OT COJIUAAPHOCTH B
OTHOIIIEHUU JulIb 3Toro nospkHuka (cT. 1533 'K KBebGeka) <*>. Tem He meHee
U TIpU TakOM MOJXOJI€ BHUJIHO, YTO TMpaBa KpeAUTOpa B JOCTATOUHOW CTEICHU
oOecrieueHbl €ro COOCTBEHHBIM COTJIACHEM Ha OCBOOOXKIEHHE ITOJDKHUKA OT
conuaapHoctu. Kpeautop MoXeT U COXpaHUTh COJIUIAPHOCTb.

<*> 'paxxnanckuit kojekc Kpeoeka. C. 240.

Ocoboe perymupoBaHHe YycTaHaBiauBaeTcs B KBeOeke W UIsl MPUHITHS
WCTIOTHCHHSI 10 TIEPHOJUYCCKAM U TIPOIEHTHBIM BBIUIaTaM. KpemauTop,
NPUHUMAIONIUN Pa3febHO W 0E30MOBOPOYHO YacCTh MEPHOIWYSCKHUX BBHITLIAT
WIM TIPOIIEHTOB IO JOJTY, NMPHYHUTAIOMIEMYCS OT OJHOTO W3 JOJDKHUKOB, U
YKa3bIBAIOIIMI B PACIUCKEe O IMOJYyYEHWHW HCIOJIHCHHS, YTO OHA BBIJaHa B
OTHOIICHUW HWMEHHO OTOM 4YacTH, JHUIIACTCS TEM CaMbIM COJIMIAPHOCTH
TpeOOBaHMSI K 3TOMY JOJDKHUKY B OTHOIICHUHM IEPUOJMYCCKUX BBITUIAT WM
IIPOIICHTOB TI0 JIOJITY, HO HE B OTHOIICHWH TOTO, YTO MOYKET CTaTh JODKHBIM B
OynyiieM, ¥ He B OTHOIICHHH CYMMBI OCHOBHOTO JOJTa, €CIM TOJBKO TaKOU

pa3IeNIbHBIN TUIATeXK HE OCYIIECTBIISACTCS Ha MPOTHKESHUH TPEX JIeT Moapsi (CT.
1534 T'K KBebeka) <*>.



<*> Cwm.: Tam xe. Cm. Taxxke cT. 1210 - 1212 OI'K.

Ocoboe 3aTpyAaHeHHME B CHIy XOTS OBl OTHOCHUTEIBHOM PEAKOCTH
COOTBETCTBYIOIIUX OTHOIIEHUH MOTYT MPEACTABIATh CIIy4au COJIUJIAPHOTO
TpeOOBaHMS WCIIOJIHEHHS] OTPUIIATENILHOTO o0s3aTenbeTBa. OHAKO, HA HAIl
B3IJISiZ,, OTH CIIOXKHOCTM MOTYT CKa3zaThbCs, CKOpee, Ha TMOCIEACTBUIX
MIPUBJICYECHHS] OJHOTO W3 COAODKHUKOB K OTBETCTBEHHOCTH. UTO K€ Kacaercs
TpeOOBaHUS KPEaUTOpa, TO 0€3 UCKIIOUEHUS U3 O0IEero mpaBuiia CONOJKHUKU
o0s13aHbI Iepe; HUM in solidum.

[IppuMeHUTENBPHO K MpaBaM KpPEIUTOpa CIEIYyET OTMETUTH BOIPOC O
MepePBIBE CPOKA MCKOBOW JABHOCTH B CIIy4ae MPEIbSIBICHUS KPEAUTOPOM HCKa
K OJHOMY M3 COAOJDKHHUKOB. B mureparype ormeuaercs, urto ['K P® He
COJIEPKUT MPAMOr0 OTBETA HA ATOT BOMPOC. MOXKHO COIJIACUTHCA C TEM, YTO B
o01IeM MOAXOJT 37€Ch MOKET ObITh aHAJOTMYHBIM MPUHATOMY B KoHBeHIIMU 00
MICKOBO JaBHOCTH B MEXIyHApOIHOH Kyre-npojaxke Tosapos (Hero-Mopk,
1974) <*>. Cornacno 1. 1 ct. 18, eciu npou3BoOJICTBO MO PACCMOTPEHHIO CIIOpa
BO30YXJE€HO B OTHOILIEHUU OJHOTO JOJDKHHMKA, TEYEHHE CpPOKa HCKOBOI
JaBHOCTU TIPEPHIBAETCS B OTHOIICHHWU JIIOOOM ApYyroil CTOpPOHBI, HeCylIel
COJIMIAPHYIO OTBETCTBEHHOCTH C JOJDKHUKOM, IPU YCIOBUH, YTO KPEIUTOpP B
npezesiax yKa3aHHOTO CpOKa B MHUCbMEHHOW (DOpME YBEIOMHUT 3Ty CTOPOHY O
BO30YK/I€HUH MPOU3BO/ICTBA.

<*> Cwm.: Jlareinues A.B., JlateiHneBa O.B. Pacuer yOBITKOB B
KoMMepueckou aesrensHoctu. C. 78.

Bo3paxxenus 101KHUKOB

CornacHo ct. 324 T'K PO B cityyae conumapHoil 00s13aHHOCTH JOJIKHUK HE
BIIPABE BBIIBUTATh MPOTHUB TPEOOBAHUS KPEIUTOpPA BO3PAKEHUS, OCHOBAHHBIC
Ha TaKUX OTHOLIEHUSAX IPYTUX JOJDKHUKOB C KPEIUTOPOM, B KOTOPBIX JaHHBIN
JTOJKHHUK HE y4acTBYET.

Bo3spaxkenus H0KHUKOB MOTYT OBITH Pa3jesIeHbl Ha JBa BUAA: OOIIWE JIJIst
BCEX JOJDKHUKOB U MHAMBUIyaTIbHbIE (YACTHBIC) ISl KAXKIOTO JOJKHUKA B €ro
OTHOIIICHUSX C KOHKPETHBIM KPEAUTOPOM.

OO6m1yr0 17151 BCEX CHUITYy UMEIOT BO3PAKEHUS peajibHbIe, T.€. OTHOCSIIUECS K
CaMOMY CYIIIECTBY 00s3aTeNbCcTBa. JIMUHYIO TOJIBKO CHUITY UMEIOT BO3PaKEHUS
YUCTO JIMYHBIE, OTHOCAIIMECS K JIMYHBIM 00S3aTeIbCTBAM OTBETUMKA,
HalpuMep, BO3PAKEHUST O HECOBEPIIEHHOJETUH, O HACWIMU W oOMaHe
OTHOCHUTEJILHO OTBETUMKA, BO3PAXKECHUsI, OCHOBAHHBIE Ha OCOOOM YCJIOBUHU €r0
o0s3aTenbCcTBA <>,



<*> Cwm.: [TobenonocnieB K.I1. Kypc rpaxnanckoro mpasa. YacTh TpeThs:
JloroBopsl u obs3aTenscTBa. C. 102.

OO1mKMH BO3PAKEHUSIMU MOTYT TOJIb30BaThCS BCE COJOJIKHUKH, YACTHBIM
BO3PAXKEHUEM - JIUIITb COOTBETCTBYIOIIUNA U3 IOJKHUKOB.

[IpumepoM o00mIET0 BO3pa)K€HUS B MOMJEKANIMX CIIy4asX MOXKET
BBICTYIIaTh CChUIKA HA HEUCIIOJIHEHHE BCTPEUYHOTO 00s3aTEIbCTBA KPEAUTOPOM.
Taxke crooga MOXHO OTHECTH BO3paXKCHHE, OCHOBAaHHOE Ha MPOCPOUKE
KpeauTopa, MO0 MpOCpoUKa, AOMYIIEHHAs KPEIUTOPOM IO OTHOIICHHIO K
OJTHOMY W3 COJIMJIAPHBIX JOJDKHUKOB, PACHpPOCTPAHSETCSd W HAa OCTAIBHBIX
nokHUKOB (§ 424 BGB, ct. 470 I'K I'py3un).

[IpumedaTeneH mpuMep M3 PUMCKOTO IpaBa, KOTOPBIH IO CYIIECTBY
MPEACTABIACT COO0OM ciydail TpaHcopMalluu COJUIAPHOTO 00s3aTeNbCTBA B
noneBoe. HeckoapkuM OJDKHUKAM, KOTOPBIE OJMHAKOBO BHHOBHBI M BCE
HECOCTOATENbHBI, MPUHAIJEKUT TaKk HazbiBaeMoe beneficium divisionis, T.e.
OHM MOTYT TpeOOBaTh, YTOOBI KPEAUTOP pa3leiaui CBOe TpeOOBaHUE MEKITY
OTJIETBHBIMHU JIOJDKHUKAMU <1>. DTOT MOJXOJ B OMPEJCICHHBIX CIIy4asX MOT
OBl CIIY’)KUTh NMPUMEPOM JUIsl OCHOBBI PETYJIUPOBAHUS TOJOOHBIX OTHOIICHHI
OpU  HECOCTOSITENIBHOCTU, YTO B JCHCTBYIOIIEM 3aKOHOJATEIbCTBE HE
npeaycMoTpeHo <2>. OgHako 3Ta MPUBUIIETHS, HA HAIIl B3I, CKOPEE JTOJKHA
MIPUHAAJICKATh KPEAUTOPAM HECOCTOSTENBHBIX CONMAAPHBIX JTOHKHHKOB, MO0
MO3BOJIAET TIO CHOPaBEIJIMBOCTA pa3HECTH OpeMsi MEXIy HECKOIbKUMHU
KOHKYPCHBIMH Maccamu. Henb3si, oJHaKo, HE CKa3aTh, YTO B JHTEpPAType 3TO
PUMCKOE TIPaBWJIO HE TOIICPKUBACTCS FOPHCTAMH, a B TO3WTHBHOM IIPaBe
MpeoiaraeTcss BO3MOKHOCTh B3BICKAHHMS BCETO JIOJITa LEJTHUKOM C OJHOTO W3
CONIMIAPHBIX JOJDKHUKOB HE3aBUCMMO OT KOHKypca OCTaIbHBIX <3>.
JleiicTBytolliee B HACTOSIIIEE BpeMsl 3aKOHOJATENbCTBO O OaHKPOTCTBE
['epmannu npegycMaTpuBaeT, YTO KPEIUTOP, MEPea KOTOPHIM 32 OJTHO M TO K
JIECTBHE OTBEYAIOT BCEM CBOMM MMYIIIECTBOM HECKOJIBKO JIUII, BIIPABE B XOJE
IIPOU3BOJICTBA TIO JIENTy O HECOCTOSATEILHOCTH TPeOOBATh OT KAXKIOTO JIOJDKHUKA
yIUIaThl BCEH CYMMBI, MPUYHUTAIONICHCS €My Ha MOMEHT BO30YXICHHUS
IIPOU3BOJICTBA JI0 TE€X TOp, MOKa ero TpedoBaHWEe HE OyIeT yJOBIETBOPEHO B
notHoM oobeMe (§ 43 TTomoxxeHusT 0 HECOCTOSITEILHOCTH) <4>,

<1> Cwm.: bapon lO. Cucrema puMckoro rpaxaanckoro mnpasa. 13a. 3-e.
Beimn. 3. Ku. IV. O6s3arensctBennoe npaso. C. 101.

<2> Cwm.: Temoxmna M.B. KonkypchHoe mnpaso: Teopus u mnpakTtuka
HecocTosiTenbHOCTH (6ankpoTcTBa). M., 2002. C. 119.

<3> Cwm.: bepuaredt @., Konep U. I'paxxaganckoe npaso I'epmanuu. C. 233.

<4> I'epmanckoe npaso. Y. III. M., 1999. C. 140.

HpI/IMeHI/ITeHBHO K BO3PpaAXCHHUAM COJMIAPHBIX JOJDKHUKOB CJIICAYCT
IIOCTAaBUTH BOIIPOC O BOSMOKHOCTH YCTAHOBJICHHA B OTHOIICHNWHN OAHOT'O U3 HUX



YCIIOBUSI MJTK cpoka B o0s3atenbcTBe <*>. FO. bapoH, ccbutasch Ha HCTOUHUKH,
OTMEYAeT, YTO COJCPXKAHHEC KOPPEAIBHOTO O0s3aTeNhCTBA B MOMEHT €Tro
BO3HUKHOBEHUS JIOJDKHO OBITh BIIOJIHE pPaBHBIM ISl Bcex correi. Pazmmume
JIOITYCKAETCsl TOJIbKO B TOM CIlydae, €ClM OJIMH COITeUs MOXKET 00s3aThCs MO
YCJIIOBHEM UJIA CPOKOM <**>,

<*> YCTaHOBJICHHWE YCJIOBUS WJIH CPOKa B OTHOIICHHH BCEX COJIMIAPHBIX
JTOJHKHUKOB COMHEHHSI HE BBI3bIBACT.

<**> Cwm.: bapon lO. Cucrema pumckoro rpaxxaaHckoro mnpasa. M3a. 3-e.
Boim. 3. Ku. IV. O6s3arensctBerHoe mpaso. C. 107.

Hekoropble HHOCTpaHHBIE 3aKOHOJATENBCTBA MPSIMO 3aKPEIUISIIOT 3TO
npasuio. Tak, cr. 1671 I'paxpganckoro 3akona Jlateum 1937 1. rmacur
CIIeIyIOLIEee: CYIIHOCTU KaXXJIOTO COJIMJIAPHOrO 00s3aTeNIbCTBA MPUHAJIEKHUT
TO, YTO OHO YCTAHABJIMBAETCS MO OJHOMY M TOMY K€ OCHOBAaHHUIO U UTO y BCEX
YYaCTHUKOB UMEETCSl OJAMH U TOT K€ MpeaMeT UcroyHeHus. OHaKo Kak Ipaso,
TaK U 00s3aTENbCTBO Ui OJHOIO YYaCTHUKA MOXKET ObITh HHUYEM He
OoOyCIIOBIIEHO, a M JPYruX - OrPAaHUYEHO BPEMEHEM M HW3BECTHBIMU
YCIIOBUSIMHU.

[IpuMeHUTENBHO K pa3idMYHbIM CPOKaM MCIOJHEHUS COJIMAApHOTO
00s3aTeNbCTBA IS KAXKI0T0 U3 JIOHKHUKOB, TO 3/1€Ch COMHEHUN HE BO3HUKAET.
O0s13aTenbCTBO MPOJIOJIKAET 0CTaBaThCs COJIMJIAPHBIM, OJTHAKO
COOTBETCTBYIOIINHU JOKHUK MOXKET BO3paXkaTh MPOTUB TPeOOBAHUS KPEAUTOPA,
CCBUIASACh HA €ro MPEeXAEBPEMEHHOCTD.

Yro kacaeTcs ycloBHUA, TO, KaK MPEJCTaBIAETCS, CUTyallusi MOXET ObITh
MHOM, €clii yclioBUE B 00s3aTENBCTBE, B KOTOPOM YYAaCTBYIOT JiBa COJUIAPHBIX
JOJDKHUKA, HE HAacTynaeT (s OTMEHUTEIbHOT0, HA000pOT, HacTymnaer). Takoe
00s13aTeIbCTBO 110 CYTH IIpeBpaliaeTcss B OOBIYHOE 00s3aTEIbCTBO, HE
OCJIO’)KHEHHOE MHO>KECTBEHHOCTBIO, M COJIMJAPHOCTh YTPAUYMUBAETCS.

CkazaHHoe 00 00s13aTeNIbCTBAaX C YCIOBHEM, KOHEYHO, BOBCE HE O3HAYaeT,
YTO TaKUE COTJIAICHUs] HE3aKOHHBI.

Cormacio cr. 6:9(2) TI'K HugepnangoB  oTcpouka — IJiaTexa,
IpeJoCTaBI€HHAas: KPEAUTOPOM OJHOMY M3 JOJDKHHMKOB, JIEHCTBYET TaKXKe B
OTHOIIIEHWH €ro COJOJDKHUKOB B TOM Mepe, B KaKOH 3TO COOTBETCTBYET
HaMEpEeHUIo KpeauTopa <*>. MOXKHO 3aMETHTh 3/1€Ch HEKOTOPOE CMSTYEeHHE
WIA JaXe OTXOA OT JKECTKOro TMpaBuja WHIWBUIYaTbHOCTH JIHYHOM
WHTYJIbISHITUH.

<*> TI'paxnmanckuii koaekc HwupepnmangoB / OtB. pen. ®. M.
@enbaoprorre; Ilep. ¢ romwt. M. @epmrmana. Jlelinen, 1996. C. 282.

Pocculickoe MO3UTHBHOE IPAaBO HE COAEPKHUT PETYIMPOBAHUS HA TOT
CiIy4ail, KOrja OJWH W3 COJIOJDKHHUKOB, MMeEs OOIIee MJisi BCeX BO3PAKECHUE



IPOTUB TPeOOBaHUA KpeAUTOpa (HAMpUMEpP, CBA3AHHOE C HCTEUEHUEM CpOKa
HUCKOBOM JaBHOCTH), HE BOCIOJb30BaJCSA UM. B »TOW cuTyanuu, Kak yxke
OTMEYaJioCh, TAaKOro JOJUKHUKA CJeIyeT JUIIUTh IpaBa Ha perpecc K
OCTAJIbHBIM JIOJDKHUKaM B CBSI3U C €ro Oe3iesTeNbHOCThIO <*>. PaHee B
JUTEPAType BBICKA3BIBAIOCH MHEHHE O TOM, YTO JOJKHUK JIMIIAeTCs MpaBa
perpecca, €ciM CBOUM IOBeJeHUEM (JecTBUEM Wi Oe3/elicTBHEM) OH
YXYALIAI MOJ0KEHUE IPYTUX COAOKHUKOB, HAIIPUMEP, UCTIONHSS COMUAAPHOE
00513aTeBCTBO, HE YUY€l TOTO OOCTOSTENHCTBA, YTO CaM KPEAUTOP HE BBHITOIHUII
CBOETO 00s13aTENbCTBA U, CIEAOBATEIHHO, IPOTHUB €ro TPeOOBAaHUS MOTJIO OBITH
cAeaHo Bo3paxkeHue <**> B coorBerctBum co cr. 145 (2) IIBeiimapckoro
00513aTeIbCTBEHHOT'O0 3aKOHA KaXbIi CONUAAPHBIA JOJKHUK OTBEUYAET MEpen
IPYTUMH, €CJIM OH HE BOCIOJIb30BAJICS TEMH CPEACTBAMH 3aIIUThI, KOTOPHIE
MIPUHAAJIE!KATN BCEM COAODKHUKaM. B pycie 3Toro ke moaxoja W Jaxe eule
Oosiee mUpoko chopmysvpoBaHa HOpMa 4. 2 cT. 1686 I'paxkmaHckoro 3akoHa
JlatBum 1937 r.: eciii COOOJKHUK, KOTOPBIM MPOU3BEI OIUIaTy, IEUCTBOBAJ CO
3]IbIM YMBICJIOM, TO OH B pe3yJibTaTe 3TOT0 YTpaurBaeT MPaBO HA BO3MEIICHHUE
OT OCTAJIbHBIX <***> (Cxo’kee MO IEeJsAM PEeryJIMpOBaHUE YCTAaHABIUBACTCS U B
COBPEMEHHBIX €BPOMEHCKUX TPAKIAHCKUX KOAU(DUKAIUAX, HApUMep B CT. 6:11
I'paxxnanckoro konexca Hunepnanaos.

<*> Cwm.: Capbamr C.B. O HEKOTOpBIX BOINpPOCAaX, CBA3AHHBIX C
npuMeHeHneM HopMm ['paxnanckoro koxaekca Poccuiickoit ®denepanuu 00
uckoBoit naBHoctH (IloctanoBnenue Ilnenyma BC PO u BAC PO).
KommenTapuii k [TocranoBnenuto // 3akon. 2002. N 2. C. 102 - 111.

<**> Cwm., nanp.: CoBerckoe rpaxzaaHckoe npaso. B 2 . T. 1 / Ots. pen.
N.b. HoBuukuit, I1. E. Opnosckuii. M., 1959. C. 411 (aBrop rnaser II. JI.
Kammunckas).

<kEE> Cwm. taxke cr. 1539 T'K KsebOeka (cMm.: I'paxkpgaHckuii KOJeKc
Ksebeka. C. 240).

ConupgapHOCTh 00s3aTeNbCTBA MOPOXKAAET HEKOTOpPhlE OCOOEHHOCTH B
YacTU NMPUMEHEHHUsS MpaBWJI 00 MCKOBOM JTaBHOCTH. 3]€Ch TJIaBHBIM 00pa3zom
BCTaeT BOIPOC O BIMSHHUHA BO3PAXKEHUS OJHOIO U3 COJMJIAPHBIX JTOHKHUKOB IO
MOTHUBY IIpOMyCKa CpOKa HWCKOBOW JAaBHOCTH Ha OOS3aHHOCTH JPYTrUX
COJIOJIKHUKOB.

Yro KacaeTcsi JaHHOIO BOINpoOca, TO JUId PELIEHHUs JTOro Kasyca
HE0OX0UMO, 332 OTCYTCTBHEM CIEIUAIbHOM HOPMBI 3aKOHA, OOpATUTHCSA K
o0lIMM HayajlaM M CMBICTY TpaXJaHCKOTO 3aKOHOJaTeNbCcTBa. [lpunHimn
ocyulecTBieHus: mpaBa B cBoeM wuHTepece (ct. 1 'K P®) He mno3Bosser
pacnpoCTpaHUTh BOJIEU3BSBICHUE OJHOIO W3 OTBETYMKOB Ha Jpyroro, 0Oe3
corjacusi Ha TO mocienHero. VHbIME cioBamH, 3asBJIEHHE O NPUMEHEHHH
VICKOBOM JTaBHOCTH, CAEIaHHOE OJJHUM M3 OTBETYMKOB, HE PACIIPOCTPAHSAETCS Ha
OPYTMX OTBETYMKOB.



C mpakTHuecKoW TOYKH 3PEHHUS ATOT TOIXOJ SBISIETCS BEChMa Ba)KHBIM,
n00 O3Ha4aeT HEOOXOAMMOCTH 3asBICHHUS O TIPOIYCKE HCKOBOW JTaBHOCTH
KaXJIbIM W3 OTBETUYMKOB, TPU3bIBas K aKTHBHOW MO3UIMH B TPAKIAHCKOM
nporiecce. Jlisg  coydaeB  CONUAAPHOM  OTBETCTBEHHOCTH  JOJKHHKOB
IPUMEHEHHE JaBHOCTU B OTHOIICHUU OJTHOTO M3 OTBETUYMKOB HE OyAET 03HAYaTh
OTKa3a B MCKE K JIPYroOMy, €CJIH MOCIICTHUI HE BOCIIOIH30BAJICS CBOMM IPABOM
Ha COOTBETCTBYIOIIEE 3asBICHUE <*>,

<*> (Cwm.: Capbam C.B. Bompocsl uckoBoit nmaBHOCTH // XO3SIHCTBO U
npaso. 2000. N 4.

OTH NOAXOAbl C YTOYHEHHEM JUJIS CIy4aeB HEJACIMMOCTU IMpeaMeTa
WCTIOJTHEHUSI HAIUIA 3aKpeIyieHHe B CyJAeOHOM mMpakTUke. 3asiBICHUE O
MPUMEHCHUN WCKOBOM JABHOCTH, CAEIAHHOEC OJHUM W3 COOTBETYMKOB, HE
pacupoCTpaHsAETCs Ha JAPYIUX COOTBETYMKOB, B TOM YHUCIIC U IPU COJIUAAPHOMU
oOs3aHHOCTH  (OTBEeTCTBeHHOCTH). (OJHAKO cCya  BIOpaBe OTKa3aTh B
YAOBJIETBOPEHUN HCKa IIPU HAIMYKUM 3aBJICHHUS O MPOIYCKE CPOKA HCKOBOU
JABHOCTH TOJIBKO OT OJIHOTO U3 COOTBETUYMKOB IPU YCIOBUH, YTO B CUILYy 3aKOHA
WIKM J0roBopa JMOO UCXOJsi M3 XapakTepa CIOPHOIO TMPAaBOOTHOIICHUS
TpeOOBaHUSI HCTIIA HE MOTYT OBITh YJIOBJIETBOPEHHI (MIOJTHOCTHIO WIIM B YaCTH) 3a
CYET JPYTMX COOTBETYMKOB (HAlpuUMeEp, B Cilydae MpPEAbSIBICHUS HCKa 00
UCTpeOOBaHUM HEJEIMMOMN BEIM, HAXOJAIICHCS B COBMECTHONM COOCTBEHHOCTH
HECKOJIbKUX JIUIT) <*>,

<*> [IynkT 4 Ilocranosnenus Ilnenyma BepxoBaoro Cyna P® u [Ilnenyma
Briciero Apourpaxnoro Cyna P® or 12.11.2001 u 15.11.2001 N 15/18 "O
HEKOTOPBIX BOIpOCax, CBA3aHHBIX ¢ nNpuMmeHeHrueM HopM 'K PD 06 unckoBoi
naBHoctH" (Bectauk Briciiero Apourpaxuoro Cyna P®. 2002. N 1. C. 6).

[Ipaktka MexayHaApOJHOTO KOMMEPYECKOTO apOUTpPa)KHOTO CyJa IIo
CX0’KEMY BOIPOCY, UCX0d U3 cMbicia cT. 324 'K P®, ckiloHs€TCsSI K TOMY, 4TO
MPU3HAHUE J0JITa OJHUM U3 COJIUJIAPHBIX JTOJKHUKOB HE MOKET aBTOMATUYECKH
IOPUJIMYECKU CBS3bIBaTh JIPYrOro COJIUApHOro JAonkHuKa. ConepxaHue
OTHOIIICHUI KpeauTopa C KaXKIbIM M3 COJIMAAPHBIX JOJDKHUKOB MOXET HE
COBIaJIaTh. AHAJOTUYHBIM O00pa3oM, Hampumep, MNpPU3HAHHWE J0JiIra OIHUM
JIOJDKHUKOM MPEPHIBAET UCKOBYIO JIABHOCTh B OTHOIICHUSX MEXIY KPEIUTOPOM
U JIaHHBIM JIOJDKHUKOM, HO HE B OTHOIICHHUSAX KpeAuTopa C APYrUMHU
COJIMIAPHBIMH JOJDKHUKAMHU <*>

<*> Jlo wmarepuanaM peuieHUss MeXIyHAPOAHOTO KOMMEPYECKOro
apOutpaxHoro cyaa rmpu Toproo-mpomsiniuieHHON nanate PD ot 26.12.2002 N
40/2002 // KoncynpranTllntoc.



JIOJDKHUK, K KOTOPOMY MPEIBSIBICH UCK, HE BIIPABE BO3pPaxXaTh, CChLIASACH
Ha HAJIMYUE JIPYTUX COAOKHUKOB. ONHAKO C MPOLECCyaIbHOW TOYKHU 3pEHUs
pPacCCMOTpEHHE HCKa C TPHUBJICUYCHUEM WHBIX COJIOJDKHUKOB OBLIO OBl
SKOHOMHUYHEE, B TOM YHUCIE U IJs Kpeautopa. HekoTopbie 3aKk0HO1aTEeNbCTBA, B
OTJIMYUE OT POCCUMCKOTO0, MPSMO yCTAHABIMUBAIOT, YTO TaKOW JOHKHHUK BIIPaBE
TpeOOBaTh MPUBJICUYCHUS] OCTAIBHBIX TOJDKHUKOB K ydacTuio B jaene (ct. 1529
I'K Kgebeka) <*>. B poccuiickoM 3aKOHOJATENBCTBE CYyJI HE BIpaBe 0e3
COTJIacHsl MCTIA MO COOCTBEHHOW WHMIIMATUBE MPUBJICUb IPYTUX COJUJAPHBIX
JOJDKHUKOB B KAaueCTBE OTBETUMKOB, €CIM TOJBKO B CBS3U C XapaKTEpPOM
CIIOPHOTO OTHOIICHHS OH HE COYTET HEBO3MOXXHBIM PACCMOTpPEHHE Jena 0e3
COOTBETCTBYIOIIMX JOJKHUKOB <A

<*> I'paxxnanckuii konekc Kebdeka. C. 239.

<> Cm.: KyiikoB B. IlpuHuunm AWCHO3UTUBHOCTH B TpakJIaHCKOM
cynomnpousBojactse // Koncynsrantloc.

[Ipencrasnsier unTepec u takoe mnosoxkenne 'K Ksebeka, koTopoe maet
JOJDKHUKY TpaBO Ha YaCTHUYHBIA OTKa3 OT HCIOJIHEHUs oOsi3arenbcTBa. B
cllydae €clidi B pe3yJibTare JCHCTBUN KpEaUTOpa COJNUIAPHBIA JOJIKHUK
OKa3bIBACTCS JIMIIIEH OOECNeYeHUs] HCIOIHEHUS 00s3aTeNbCTBa WM TIpaBa,
KOTOpO€ OH MOTI' OBl OCYIIECTBHUTh ITOCPEICTBOM CyOporaiuu, OH
OCBOOOXKIaeTCsl OT 00S3aHHOCTH UCIIOJHEHUSI YaCTU 00sA3aTEIhCTBA B pa3Mepe
CTOMMOCTH O0ECIIeUeHHUs WM TIpaBa, KoToporo oH jummics (ct. 1531). Ognako
JUTSI POCCUICKOTO MTO3UTUBHOTO MPABOMOPSIKA 3TOT MOIXO]T €Ba I OKAKETCS
MTOJIC3HBIM, TTOCKOJBKY WCIIOJIHGHHE OJHUM W3 JIOJDKHHKOM 00s3aTelIbcTBa HE
BJICYET Iepexoja K HEMy IMpaB KpEIUTOpa B CHIy 3aKOHA, a BBI3BIBACT
BO3HUKHOBEHHE PErPECCHOr0 00s3aTeNbCTBA, KOTOpPOE, OyAaydd HOBBIM, HE
MOXXET  HMMeTh  OOecrmeueHus,  MpeAHA3HAYEHHOrOo Uil TPEKHEro
IPEKPATUBIIETOCS HCIOJHEHUEM 00s3aTenbeTBa. Jla U JAeMCTBUS KpenuTopa
IPAKTUYECKA HE MOTYT TMOBIUATh Ha OOBEM PErpecCHOro 00s3aTeNbCTBA,
KOTOpBIN Bcerna OyJeT paBeH YIUIAYEHHOMY OJIHUM U3 COAOHKHUKOB 32
BBIYETOM COOTBETCTBYIOIICH J10JIH (MJTM €€ YacTH), MaIalolIe Ha perpeueHTa.

HOCHCI[CTBI/IG HCITOJIHEHUS 00s3aTeJIbCTBA OJHHUM N3 JOJDKHHKOB

[lo camoii mpupoje CONMAAPHOrO O00S3aTEIbLCTBA BHIHO, YTO KPEIUTOP
BOBCE HE yNPABOMOYEH MOIy4YaTh UCIIOJHEHUE B MOJHOM 00bEME C KaXA0ro U3
JOJDKHUKOB. ODTO YTBEPXKICHUE B JIOKA3aTEIbCTBE, Ja W B IO3UTUBHOM
peryiupoBaHuu, He Hyxknaaercs. Onnako 3akoH (m. 1 cr. 325 T'K PO)
YCTaHABJIMBAET, YTO UCIIOJIHEHUE COJIUAAPHON 00S3aHHOCTH MOJHOCTHIO OAHUM
U3 JIOJDKHUKOB OCBOOOKIAE€T OCTAIBHBIX JOJKHUKOB OT HCIOJIHCHUS

KpEIUTOpY.



Wuorna B iutepaType HE COBCEM TOYHO YKa3bIBAIOT HA TO, YTO, €CIU XOTS
OBl OAWH U3 JIOJDKHUKOB BPYYMJI KPEIUTOPY HUCIIOJIHCHHE B IIOJIHOM OOBEME,
MOCJICTHUN W3 00s3aTelbcTBa  BBIOBIBaeT <*>. [lomydeHHE KpeaUTOPOM
HaJIC)KAIIETO MCIIOJHEHUS, PUYEM HE BAKHO, OT OJIHOT'O M3 COJIOJDKHHUKOB, OT
HECKOJIBKHX WM OT BCEX, BIICUCT IPEKpaIlCHHE 00513aTelIbCTBA, MOATOMY B
TOYHOM CMBICJIC CJIOBA KPEAUTOPY BBIOBIBATH HEOTKyAa. B 3TOM ke CMEBICIIC H
caM 3aKOH HE BITOJIHE TOYCH, KOIJIa TOBOPUT OO0 OCBOOOXKICHHWU OCTAJIBHBIX
JOJDKHUKOB OT HWCIIOJTHEHHS KPEAUTOPY TPHU HCIOJHCHUH COJMIAPHOM
0053aHHOCTH MOJHOCTBIO OJTHUM U3 JOJDKHUKOB. OCBOOOJAUTH MOYKHO JIUIIB OT
CYIIIECTBYIOMIETO OpeMEHH, OAHAKO €CIIM 00s3aTeIbCTBO IMPEKPAIICHO, TO OT
HETO0 HHUKOTO HEIb3sS OCBOOOAUTH, HOO OCBOOOJHWTHL MOXKHO JIMIIb OT
cymectBytomero. [loatomy Tounee ObIII0O OBI TOBOPUTH O TOM, YTO UCIIOJIHCHUE
CONIMIAPHONW OOS3aHHOCTH TOJTHOCTBIO OJHUM U3 JOJHDKHHUKOB ITIpEeKpaliact
00513aTENHCTBO TOJDKHUKOB TEPE]] KPEAUTOPOM.

<*> KommenTapuii k 'K PCOCP / [Tog pen. E.A. @neitmun, O.C. Uodde.
N3x. 2-e, non. u nmepepad. C. 271 (aBrop kommenTapust O.C. Hodde).

ConunapHOCTh 00s3aTeIbCTBA OOBEKTUBHBIM 00pa3oM  IIpeiroJiaract
HEOOXOJUMOCTh YperyJIMPOBaHUS OTHOIIEHUH HE TOJIBKO MEXIY KPEeIUTOPOM H
TOJDKHUKAMH, HO U MEXIY CaMUMU JODKHHKaMA. OIHAKO 3TO HY)KHO TaM, TIC
caMy JOJDKHHKM HE HMEIOT COIJIAIlEHHs] O IIOCIEACTBUSX HCIOJIHEHUS
oOs3arenscTBa ogHMM M3 HHX. C HCHONHEHHEM 00sg3aTelbCcTBA OJHHM U3
COJIMIAPHBIX JOJDKHHUKOB B TIOJNIB3y BEPHUTENS TPEKPAMAeTCI H  CaMo
00s13aTeNIbCTBEHHOE OTHOIIICHUE. BO3HUKaIONUK BClie 3a TEM BOMPOC O TOM,
BIPaBE€ JMU JOJDKHHWK, WCIOJHUBIIMNA JEUCTBUE, KOTOPOE COCTABIISIO
COJIep’)KaHMe 00s3aTeNIbCTBA, OOpPaTUThCA C TPEOOBAHHUEM Pa3BEPCTKU K
OCTaJIbHBIM  COJUIAPHBIM JIOJDKHHUKAM, HE COCAWMHEH C COJUIAPHOCTHIO
HE0O0X0uMOM CBsI3bI0. [Ipon3BOCTBO TTOT0OHOM pa3BEepCTKH OCHOBBIBACTCS HE
Ha COJIMJAPHOCTH, a Ha TOM OTHOIICHHH, KOTOPOE CYIIECTBOBAIO MEXKTY
cyobekTamu <*>, PaszpemieHue 5TOro Bompoca 3aBUCHUT OT 3aKOHA WM
COTrJIallleHus.

<*> Cwm.: lllepuieneBuy I'.®D. YueOHUK pyCCKOTO TPakKIaHCKOTO MpaBa. 4-¢
n3x. C. 388.

Korga TakoBoro corniameHnuss HET, B3aUMOOTHOIIEHUS MEXKIY TOKHUKOM,
UCIIOJIHUBIIUM  00SI3aTE€IBCTBO  MEpel  KPEAUTOPOM, UM  OCTaBIIMMHUCS
NOJDKHUKAMHM CTPOSATCSI MCXOJ W3 BO3HUKHOBEHHUS PETPECCHOrO J0JEBOTO
00s3aTeNbCTBA C MPOMOPUUOHANBHBIM pyuaTenscTBoM. M3 cr. 325 T'K PO
MOXKHO CJeJIaTh BBIBOJ, YTO MPEIMETOM 3TOr0 PErpeccHOro o0s3aTenbCTBa
ABJISIFOTCSL JIEHBbIM (JeHeXkHble cpexacra). lloatoMy, kak mnpencraBisercs,
HEJIb351 MOJIHOCTBIO COIVIACUTBHCS C MMEIOIIECHCS B JINTEPATYPE TOYKOW 3PEHMS,



COrJJaCHO KOTOPOM HCIOJIHEHHE COJIMJIApPHOM OOSI3aHHOCTHM OJHUM U3
JOJDKHUKOB OCBOOOX/IA€T BCEX MPOUYMX JOLKHUKOB OT UX 0053aTeIbCTBA IEPEN]
KPEAUTOPOM, HO HE MOXET CIIY)KHUThb OCHOBAaHHUEM K COXPAaHEHHUIO 3a HUMHU
HUMYIIECTBA, KOTOPOE MOAJIEKAIIO NEepeade KPeIuTOpy B MOPSIIKE UCIIOJIHEHUS
oOsi3arenscTBa <*>. Eciiu Mexy JODKHUKaMHM HE MMEETCS NHOTO COTJIAallleHus,
JOJDKHUK, MCIOJIHMBIIMK 00S3aTENbCTBO IEpel KpPEAUTOPOM, HE BIIpaBe
UCTpeOOBaTh OT COAOHKHHMKOB KaKoe-TM00 MMEIoLIeecs] y HUX UMYLIECTBO Ha
OCHOBaHUU PETPECCHOTO TPEOOBaHMS, XOTSI OBl 3TO UMYIIECTBO U JIOJDKHO OBLIO
Obl OBITH TEepeaHo KpeauTopy. PerpeccHoe TpeOoBaHUE BBIpa)kaeTCsi TOJIBKO B
JE€Hbrax.

<*> KommenTapuiit kK 'K PCOCP / [Tog pen. E.A. @neiimur, O.C. Uodde.
N3zn. 2-e, non. u nepepad. C. 271 (aBrop kommeHT. O.C. Moddde).

Ecniu wuHOe He BBITEKAaCT W3 OTHOIICHUH MEXIy COJIUJAapHBIMU
JOJDKHUKAMH, 3aKOH TMpeayCMaTpuBaeT JiBa IMpaBuja, pPEryJIUPYIONIUX
OTHOIIEHUS MEXIY COJO0HKHUKAMU TTOCJIE YAOBIETBOPEHUS KPEAUTOPA.

[lepBoe mpaBuio 3akitodaercs B clieayromnieM. JIoMKHUK, UCTIOTHUBIIUN
COJIUJIAPHYIO OO0S3aHHOCTh, HKMEET I[PaBO PETPECCHOr0 TpeboBaHUS K
OCTAJIbHBIM JIOJDKHUKAM B PaBHBIX JIOJISX 32 BBIYETOM JOJH, AJar0NIeil Ha HEro
camoro. Takum oOpa3om, OJUH M3 COJUIAPHBIX JTOHKHUKOB, WCIIOJTHUBILIUN
00s13aTEJIbCTBO B II€JIOM, KaK OBl MPEBpAIAeTCs B KPEAUTOPA MO OTHOIICHUIO K
ocTaBIIMMCS JOJDKHUKaM. [lpu 3TomM 00pasyercss HOBOE (perpeccHoe)
0043aTeNbCTBO, a NpeKHEEe O00A3aTENbCTBO MPEKpAIlaeTCs B CBSI3U €
HCTIOJTHEHUEeM. JTa TpaHcdopMaius MPUBOJUT K BO3HUKHOBEHHUIO JOJIEBOTO
00s13aTeNIbCTBA, €CJIM JOJKHUKOB TIEpBOHAYalIbHO ObLIO Oojiee ABYX, WU
OOBIYHOTO 00s3aTENbCTBA 0€3 MHOXXCCTBEHHOCTH JIHMI[, CCIH ODKHHUKOB
NepBOHAYAILHO OBLIO J1BOE. B mepBOM ciyyae yriaTUBIIUN OJDKHUK SIBIISETCS
KPEIUTOPOM, a OCTaJbHBIC JTOJDKHUKH OTBEYAIOT Mepe] HUM, KaK MpaBujo, B
PaBHBIX JIOJISIX, B YACTH OCTABIIETOCS JOJTa 3a BBIYETOM JOJIM YIJIATHBIIETO
JIoJDKHUKA. Bo BTOpoM ciydae J0J€BOTO 00s3aTenbcTBa HE oOpasyercs,
MIOCKOJIbKY YIUIATUBIIEMY JOJDKHUKY MPOTHUBOCTOUT OJIMH JIOJKHHUK, KOTOPBIN
OTBEYAeT Tepel HUM B YaCTH OCTaBIIErocs JOJra 3a BBIYETOM JIOJH
VIUTATHBIIIETO.

Btopoe mnpaBuio CcOCTOMT B TOM, YTO HEYIUIAUEHHOE OJHUM U3
COJIMIAPHBIX  JOJDKHUKOB  JOJDKHUKY,  WCIIOJHUBIIEMY  COJIUJIAPHYIO
00s13aHHOCTh, MaJaeT B PaBHOM J0OJi€ HA ATOro JOHKHUKA M Ha OCTaJIbHBIX
JTOJDKHUKOB.

Nuaue roBops, nosicHseT 310 nosioxkeHne E.A. CyxaHOB, MCIOTHUBILAN
COJIUJAPHOE 0053aTeNbCTBO JOJKHUK, IO CYTH, HECET €lle M PHUCK
HEWCIIOTHEHHST 00s3aTeNIbCTBA JAPYTMMH  CONOJDKHMKamMu. I[lpuw 3ToM wum
MIPUBOAMUTCS CICAYIONIUN TpuMep W3 cylaeOHoi mpaktuku. [lo omHOMY U3
VTOJIOBHBIX JI€NI 32 XUIIEHUE TOCYIapCTBEHHOTO MMYIIECTBA OBUIM OCYKIICHBI



Tpu Jura. OJHO U3 HUX, YIUIATHBINEE OOJBITYI0 CYMMY B BO3MEIIEHHE yIepoa,
00paTUIIOCh B CYJ C 3asBJICHUEM O MPEKPAIICHUU B3BICKAHUS C HETO, CCHUIASACH
Ha TO, YTO JPYroil COy4aCTHHK BO3MECTUIJ TOPa3/l0 MEHBIIYI0 CYMMY, a TPETUI
BOOOIE OTKa3ajcsi OT BO3MELIeHHA. B ynoBnerBopeHHH TpeOOBaHUS OBLIO
00OCHOBAaHHO OTKa3aHO, MO0 BCE COYYACTHUKU OCTAIOTCS OOS3aHHBIMHU 10
MOJTHOTO BO3MEIIEHUS yuiepOa, KOTOPBIA MOT OBITh IMOJHOCTHIO B3BICKAH C
ogHoro 3asBuTes. Ho 1 B TakoM ciydae mociieAHui cMor Obl IOTpeGoBaTh C
APYTUX COYYAaCTHUKOB MO 1/3 cymMMBI joira, a pU OTKa3e OJHOTO W3 HHX -
B3BICKATh C APYTOTO e1lle JUIb 1/6 0011ei cymmbr <*>.

<*> T'paxnanckoe mpaso. B 2 1. T. II. Ilomyrom 1 / OtB. pen. E.A.
Cyxanos. 2-¢ u3., nepepad. u gom. C. 26.

K stomy crnemyer no0GaBUTh, YTO YIUIATUBIIMKA AOJDKHUK (KPEAUTOP B
PErpeccHOM  0053aTeNbCTBE, WM PETPECCHBIM KpPEAUTOp) HMEET IPaBo
TpeOOBaTh UCIIOJIHEHHUSI B PABHBIX JOJSAX C ABYX JOJDKHUKOB. OTKa3 OJHOTO U3
HUX MOXET HNPHUBECTU MO BBIOOPY PErpEecCHOr0 KPEAUTOpa K H3MEHEHHIO
00513aTeNbCTBA, PE3YJIBTaTOM KOTOPOTO MOXET SIBUTHCS IepepaclpeesicHue
noneil. OTo mepepactpeneraceHue OyIeT HalpaBiICHO HA 3allUTy HHTEPECOB
PErpeccHOro0  KpenuTopa,  KOTOPhI  MOMKET,  YBEJIMYUB  JIOJIIO  HE
OTKa3bIBAIOMICTOCS  JOJDKHUKA, TIOJYYUTh TMPUYMTAIONIEECS C HEro, a
HEJOCTaloee B3bICKATh C OTKA3aBIIETOCS OT WCHOJHEHHS JIOJDKHUKA,
MOCKOJIbKY TaKOW OTKa3 BOBCE HE OCBOOOXIAET MOCIEAHETO OT 00s3aTeNbCTBA,
100 HE ABJISIETCS MPABOMEPHBIM <*>.

<*> Jlo muenuto M.B. KportoBa, ecnu oOauH M3 COJOKHUKOB HE
BO3MEIAET UCIIOJHUBIIEMY COJHIAPHYIO0 00S3aHHOCTH JOMI0, TO HEYIIadeHHAs
J0JIsl paclpesieNisieTcs B pPaBHBIX JOJSIX Ha BCEX COJMOJDKHHKOB, BKIOYAs M
CaMOT0  JIOJDKHHMKA, HWCIIOJMHHUBIIETO  COJMUAAPHYI0  OOSI3aHHOCTH  (CM.:
I'paxxnanckoe npaso. T. 1 / [Tox pen. A.IL. Cepreesa, FO.K. Toncroro. 6-¢ uzn.,
nepepad. u gom. C. 626). IT0 BEpHO TOJIBKO B TOM ClIydae, €ClId pedb HJIET O
TOM, YTO HEy4YacTHE OJHOTO U3 COJOJKHHUKOB B BO3MEIIEHUU OOYCIIOBIIEHO
HEBO3MOKHOCTBIO B3BICKAHMS JIOJM C OJHOTO U3 COAOJDKHUKOB, HallpUMEp B
CBSI3M C COCTOSIBILEHCS JMKBUAANMEW ropuamueckoro juma. [lostomy Oornee
toueH O.C. Hodde, korga roBOpuT 0 NajeHUH JA0JIM U HA YIUTATUBIIETO CIOJIHA
KPEAUTOPY COJOJKHHMKA, B CITydae HEBO3MOKHOCTH B3BICKaHHSI JIOJIU C OJTHOTO
U3 HemIaTuBmuX JODKHUKOB (cM.: HModde O.C. OO6mee ydeHue o0
ob0szatensctBax // Hodbde O.C. Hz0panusie Tpyasl. B 4 1. T. IIL
O6s3aTenscTBeHHOE npaBo. CII6., 2004. C. 120).

JanpHelile OTHOIIEHUsI (TIOCJIE€ TMOJHOTO YJIOBIETBOPEHUS MPUTA3AHUIM
PErpeccHOTO KpeauTopa) OOHMMAKOTCS HOBBIM PETPECCHBIM 0053aTEILCTBOM, B
paMKax KOTOPOTO YIUIATUBIINI OOJBIIYI0O CYMMY JOJKHUK (HOBBIN PErpecCHBIN



KpEIUTOpP) BIpaBe OOPAaTUTHCS C MPUTSI3AaHUEM K OTKA3bIBaBIIEMYCS UCIIOJIHSATH
0053aTeNbCTBA IOJDKHUKY.

OTU mOpennucaHus MOTYT OBIThb B HW3BECTHOW CTENEHU OCJIOKHEHBI
OaHKPOTCTBOM  OJHOTO U3  HECKOJIbKUX  COJOJDKHUKOB.  HekoTopsie
3aKOHOAATEIBCTBA COAECPIKAT HA 3TOT CUET COOTBETCTBYIOUIEE PETYIHPOBAHUE.
Tak, cornacHo cT. 498 'K Typkmenucrana u ct. 474 I'K I'py3uu, ecinu oJuH U3
COJIOJDKHMKOB OKa3aJiCs HEIJIATEKECIIOCOOHBIM, MPUXOAIASACI Ha HEro JOJIs
COpa3MEpHO  pacmpeiensercss MEXIy JAPYTUMH  IUIaTeXeCTOCOOHBIMU
NOJDKHUKaMH. Takol mnonaxox B OOJBIIEH CTENEHH 3allMIIAET HHTEPECHI
COJIOJDKHUKA, MCIIOJIHUBIIETO COJHAApHOE OO0s3aTeNbCTBO MOJHOCTHIO. PHck
HEIUJIATE)KECIOCOOHOCTH ~ OJIHOIO0 W3 JOJDKHHUKOB, TakuM  00pas3om,
nepepacrpenensieTcs MexXay OCTaBIIMMUCS IUIATEKECITIOCOOHBIMU JIOJKHUKAMU.
[Ipuuem pacnpeneneHue  Aoiara MEXJIYy  OCTaBIIUMHUCS  JTOJDKHUKAMH
OCYILIECTBJISIETCA MO MOPUHIMIY mpomnopuuoHanbHocT (cT. 6:13 T'K
Hunepnanmos) <*>.

<*> [I'paxnmanckuii kojaekc HwupepnmangoB / OtB. pen. ®.M.M.
®enpaodprorre; Ilep. ¢ romwt. M. @epmrmana. C. 283.

B3auMoOTHOIIEHNU  MEXIY  COJMIAPHBIMU  JOJDKHUKAMH  MOLYT
OCJIO)KHUTBCSI TaK)K€ TE€M OOCTOSTENIbCTBOM, YTO OJWH M3 HHUX HCIHOJIHAET
00513aTeNBCTBO, HO HE MOJIHOCTBIO. lIpencramnsercs, 4To U B 3TOM ciydae
OoOLIMI TOJIXO0J, M3JIOKEHHBIM BBIIIE, MOMJIECKUT NPUMEHEHHIO, MOCKOJBKY B
OTJIMYME OT HEKOTOPBIX MHBIX MPABONOPSAIKOB (CM., Hampumep, 1. 2 cT. 544 T'K
VYkpauHbl <*>) pOCCHMCKUN 3aKOHOJATENb HE CBSI3bIBACT MPHUMEHEHHE
M3JI0)KEHHOTO MpaBUia ¢ UCIOJHEHHEM 0053aTelIbcTBa OJJHUM M3 JTOJKHHUKOB
HEMIPEMEHHO B TOJHOM oObeMe. [lpu 3TOM BbIYET A0NM, NajaroUIe Ha
YIUIATUBILIETO0 COAOJDKHUKA, OCYIIECTBIAETCS IMPONOPLHUOHAIBHO YIINIAYEHHOMY
UM.

<*> 'paxxpanckuit kojekc Ykpaunsl. C. 183.

[IpaBuna O B3aMMOOTHOLIEHUSAX MEXAY KPEAUTOPOM M JIOJKHHKAMU,
PaBHO KaK U MEX]ly CAMUMH JTOJKHUKAMU, TPUMEHSIOTCS B T€X Clydasx, Koraa
COJIUJIAPHOE 00A3aTENIbCTBO MPEKPAIIAETCS 3a4€TOM BCTPEYHOTO OJHOPOAHOTO
TpebOBaHUs OAHOTO M3 JOJDKHUKOB (1. 3 cT. 325 'K P®d), uro mpeacrapuser
coOoit Hoemry ['K PO.

Poccuiickuii 3aKOH IIOMEIAeT NpaBWiIa O MPEKPALLEHUU COJIUIAAPHOIO
00s3aTeNbCTBA 3a4E€TOM BCTPEYHOrO TpeOOBAHMSI OJHOTO W3 JOJKHUKOB B
Ipynny HOpPM, HampaBi€HHYIO TJIABHBIM O00pa3oM Ha YperyjaupoBaHHe
OTHOLIEHUH MEXAY COJHMIAPHBIMU JIOJDKHHKAMU. OTHM, BHJIHMO, MOXET
OOBSCHATBCS TO OOCTOSITENILCTBO, YTO 3aKOHOJATENIbHOE MperucaHue
YIOMHMHAET JIMIIb OJHOrO0 JIOJDKHHKA. ECTeCTBEHHO, 4YTO OTCYTCTBYIOT



Kakue-IM00 MPensiTCTBUS JJIsl MPEIbIBICHUS K 3a4€Ty BCTPEUYHBIX TPEOOBAHUIA
HECKOJIbBKUMH COJOJDKHUKaMH. 3JE€Ch K€ HaJ0 3aMETUTh, 4YTO, IOCKOJBKY
BCTpEYHOE TpeOOBaHME JIOJDKHMKA OCHOBBIBAE€TCS HA  €ro  JIMYHBIX
B3aMMOOTHOIIEHUSAX C KPEAUTOPOM, IPEABSIBUTH €r0 K 3a4ETy MOXKET JIUIIb TOT
JOJDKHUK, KOTOPOMY IPHUHAIJICKHUT 3TO BCTpeyHOE TpeOoBaHUE (YacTb BTOpAs
ct. 1713 mpoekra I'paxknanckoro ynoxkenusi Poccuiickori Mmnepun). dpyrue
COJIOJDKHMKM HE BIIpaBe IMPEAbSIBUTh K 3a4eTy BCTPEYHOE TpeOoBaHME
COTOBApHIa, KOTOPOE y HHUX JWYHO OTCyTCTByeT (ab3. 2 § 422 BGB).
OueBHIHBIM Tak)Xe BBICTYNA€T NIPaBO CAMOT0 KpEAUTOpa MPEKPATUTh
CONIMIapHOE O00s3aTeNbCTBO 3a4€TOM B CBSI3M CO CBOUM  OJIHOPOJHBIM
00s13aTeIbCTBOM ~ TI€peJl  OJAHUM  WJIM  HECKOJIBKHUMHU  JOJDKHHKAMH,
CaMOCTOSTEIILHO 3asBUB O HEM C COOJIOJeHHEeM TpeOOBaHWU 3aKOHA O 3a4eTe
(cT. cT. 410 - 412 TK PD).

Poccuniicknil 3aKOH Cpeau IPYyTrHX CyppoOraroB MCIOJHEHHUS B 3TOW 4YacTH
oOpamiaercsi TOJIBKO K OJHOMY M3 HHUX - 3adery. Mexay Tem, BHIIUMO,
000CHOBaHHO PACIpPOCTPAHUTH TAKOM K€ MOJXO0J U B OTHOIIEHUU HEKOTOPHIX
JIPYTUX OCHOBaHUUM TMpeKpalieHus o0s3arenscTBa. K TakoBBIM MOTyT OBITH
OTHECEHBl OTCTYIHOE, HoBarusi <1> (cr. cT. 409, 414 'K P®). 1O. Bapon
IPUMEHUTEIBHO K PUMCKUM KOpPpEaJIbHBIM 00s3aTeIbCTBAM YKa3bIBaJI, YTO
UCIIOJIHEHUIO paBHsieTcs depositio, datio in solutum, compensatio. Hoparus xe
B OTOM psAy NPEACTaBIsIach €My cnopHou <2>. Msr xe, Bcnex 3a /[ /1.
I'pumom <3> u B. I'oneBuHCKHM <4>, HE BUAMM OCHOBAHUM JIsI UCKIIOUECHUS
HOBAallMM. AHQJIOTHYHBIM 00pa3oM paszpemial 3TOT BOMNPOC U MPOEKT
I'paxxnanckoro ynmoxenusa Poccuiickont Mmnepuun. CornacHO 4acTh BTOPOU CT.
1714 IIpoekra, eciu OAWMH W3 COBOKYNHBIX JOJDKHUKOB IO JIOTOBOPY C
BEpUTENIEM TMPUHST Ha ceOs HOBOE 00s3aTE€NIbCTBO B3aMEH COBOKYITHOTO, TO
OCTaJIbHBIE JIOJDKHUKH OCBOOOXKIAIOTCA OT TMPEXKHEro 00s3aTeibcTBA U HE
OTBEYAIOT M0 HOBOMY. DTO COTJIACYETCS U C MOJIOKEHUSIMU HEMELKOTO MpaBa.
Cornacno a63. 1 § 422 BGB ucnonaeHne 00513aTeIbcTBa OJHUM U3 COJIMIAPHBIX
JIOJDKHUKOB OCBOOOXK/IA€T OCTaJbHBIX JODKHUKOB OT HCIONHEHHS. To ke
JNEUCTBYET W MPHU MPEAOCTABICHUU AOJKHUKOM HHOTO HWCIIOJHEHUS BMECTO
IPEAYCMOTPEHHOTO - IPU BHECEHUH B JIETIO3UT U MIPU 3a4UETE.

<1> Cwm.: Hoxne /[[.B. Pumckoe uwactHoe mpaBo / Ilog pen. B.C.
Hepcecsanna. C. 446.

<2> Cwm.: bapon IO. Cucrema puMcKOro rpaxaanckoro mnpasa. M3a. 3-e.
Beimn. 3. K. IV. O6s3arensctBennoe npaso. C. 105 - 106.

<3> Cwm.: I'pumm [ . Jlexkuuu no norme pumckoro npasa / [Tog pen. B.A.
Tomcunosa. M., 2003. C. 319.

<4> Cwm.: 'oneBunckuii B. O mpoucxoxaeHun u aesieHuu oosi3arenseTs. C.
237.



OnHako WHOM MOAXOJ MPOSBISETCS B Cllydyae NPOIICHHUS KpPEeIUTOPOM
J0Jira OJIHOTO U3 COJNOJDKHUKOB <*>. CormacHo Tomy ke IIpoekrty
0€3B03ME3THOE OCBOOOKIECHUE BEPUTENIEM OJHOIO M3 COBOKYITHBIX JOJIKHUKOB
OT 00s513aTeNbCTBA, PAaBHO KaK M MHUPOBas CIIENKA, 3aKIIOYCHHAsT BEPUTEIIEM C
OJIHUM M3 COBOKYITHBIX JOJDKHUKOB, HE OCBOO0K/IAE€T OCTAIBHBIX JTODKHUKOB OT
UCIIOJIHEHUSI  00s13aTEIbCTBA, HACKOJIBKO MPOTHUBHOE HE BBITEKAET U3
coJiepKaHusl JIOToBOpa 00 OCBOOOXKIECHUM AOHKHUKA HIIM MUPOBOM CHIETKU
(wacte mepBas cr. 1714). HampoTuB, 10 cOpaBeIIMBOMY 3aMEYaHUIO
coctaButenei [IpoekTa, eciiv BepuTeNb OTKA3bIBAE€TCSl OT CBOETO TPEOOBAaHUS 3a
Kakoe-T100 BO3HArpa)<JI€HWe, IMOJYyYEHHOE OT OJIHOTO U3 COBOKYITHBIX
JIOJPKHUKOB, TO OCTAJIbHBIE JOKHUKH OCBOOOXKIAIOTCS OT 00g3aTeIbCTBA, TaK
KaK BEpUTEIh HE BIpPAaBE MCKATh JIBOMHOTO YAOBIETBOPEHUS MO CBOEMY
TpeboBaHuo <**>, Takum oOpazom, CMOTpsI IO TOMY, SIBJSIETCSI JIK JOTOBOP
MPOIICHUSI  JIoJra BO3ME3JHBIM HWJKM  O€3BO3ME3JHBIM, 00s3aTeNIbCTBA
COJIOJDKHMKOB COOTBETCTBEHHO JIMOO MpEKpallaroTcs, J1u00, KaK MpaBUiIo, HE
MPEeKpaIIarTcs <***>,

<*> B BGB Ha »3TOT cuer cka3zaHO: COrJIallleHue MEXIy KPeAUTOPOM U
OJIHUM U3 COJIMJAPHBIX JODKHUKOB 00 OCBOOOXKIIEHUU TIOCIIETHEr0 OT
UCIIOJIHEHUSI OCBOOOXKIACT U OCTAIBHBIX JIOJDKHUKOB, €CITU 1IEJIbI0 COTJIAIICHUS
OBLIO TIPEKpaleHrue Bcero oos3aTenbeTa (§ 423).

<k*> I'paxpanckoe ynoxxenue. Ilpoext / Ilon pen. U.M. Trorpromosa,
cocT. AJI. Caatuman. T. 2. C. 295.

<k#*> B COBpEeMEHHOW JUTEpaType O BO3ME3JHOM M 0OE€3BO3ME3THOM
norosope mpoiueHuss aoara cM.: KpamenunnukoB E. O mpomenun gonra //
Xo3zsiictBo 1 mpaso. 2002. N 10. C. 76 - 81.

[To MHEHWI0O TEepMaHCKUX FOPUCTOB, 3aKOHOJATEIHCTBO JIOMYyCKaeT
NPOIICHUE J0JTa B IIUPOKOM M Y3KOM CMBICNIE, T.€. B IIEPBOM BapHaHTE
CJIOKCHHE JI0JITa PACIpPOCTPAHSCTCS Ha BCEX COJOHDKHHKOB, a BO BTOPOM -
TOJILKO Ha OJJHOTO. B cilyyae COMHEHMIA TOTOBOP O CIIOKEHUU JIOJITA TOIKYETCSI
OTPaHUYHTENILHO <*>,

<*> Cwm.: beparedt @., Konep U. I'paxaanckoe npaso ['epmanun. C. 233.

N3  ynoMsHYyTBIX  YAaCTHBIX  CJIy4aeB  MOCJIEACTBUM  MCIOJHEHUS
COJIMJIAPHOTO 0053aTEIBCTBA OJHUM W3 JIOJHDKHUKOB M €T0 B3aMMOOTHOILICHUM ¢
OCTaBIIMMHKCS MOKHO BBIBECTH HEKHH OOIIUIN MOJIXOM - €CJIU KPEeIUTOp B TOU
Wi UHOM ¢opme (HauIexkallee HCIOJHEHUE WIM Cypporar HWCIOJTHEHHS)
MOJIy4aeT YAOBJIETBOPEHUE 3a CYET OJIHOIO0 M3 JOJDKHHKOB, 0053aTehCTBA
OCTAJIBHBIX MPEKPAIAIOTCS, HO OHM 10 U3BECTHBIM IPaBUJIaM OTBEYAIOT MEPET
JOJDKHUKOM, yJIOBJIETBOPHUBIIINM Kpeautopa. Eciu ske 0053aTenbCcTBO OTHOTO U3
COJIOJDKHHMKOB TIpEKpariaeTcss 0e3 YIAOBICTBOPEHHUS KPEIAUTOPa, OCTaJbHBIC



JIOJHKHUKHU TPOJIOJDKAIOT OCTaBaThCsl OOS3aHHBIMH, €CITM MHOE HE CIEIyeT W3
JIOTOBOpPA, HE YCTAaHOBJIEHO HOPMATHUBHO WJIM HE BBITEKAET U3 OOCTOSITEIHCTB
WIKM TpuUpoasl  o0s3aTenbcTBa. [loaxoapl, ycTaHOBIEHHbIE B CT. 147
[IIBeitiapckoro 00s13aTE€ILCTBEHHOTO 3aKOHA, MOTYT B HEKOTOPOW CTENEeHH
CIIYKUTh WILTIOCTpAlMEN TPUBEIECHHOTO TE3HCA.

371€ech CIEAYET pacCCMOTPETh U €11 OJIMH BOIPOC, CBS3aHHBIN C CyppOTraToM
ucnonHeHud. OTBEYaroT 3a MPEIMET Cypporara BCe JOJHKHUKHA WU TOJBKO TOT
U3 HHX, KOTOpbI YyuuHWI npenocraBieHre? COBPEMEHHOE POCCHIICKOE
MTOJIOKUTENBHOE MPaBO, PABHO KaK M HAyKa, XPaHUT MOJYaHUE HA 3TOT CYET.
OOparieHne K HCTOPUU PYCCKOTO TPa)JTaHCKOTO IMpaBa MO3BOJSET BBISBUTH
HaMEUaBIIMKCA TMOAXOJ B YPEryJupOBaHUM COOTBETCTBYIOIIMX OTHOLIECHUMU.
Tak, cormacHo 4yactu Tperbed cT. 1712 mpoekra ['paxaaHCKOTO YIOKEHHUS
Poccniickoit Umnepun, eciam 0avH U3 COBOKYIHBIX JTOKHUKOB IO COTJIAIIEHUIO
C BEpHUTENIEM B3aMEH MHCIOJHEHUs 00A3aTeNbCTBA YCTYIUT BEPHUTEIIO
Kakoe-nubo  UMYIIECTBO, TO  O00S3aTEJIbCTBO  OYMCTKM  BO3Jaraercs
UCKIIFOUMTEIPHO  HAa  JIOJDKHMKA,  yjnoBieTBopuBuiero  Bepurens. llo
00513aHHOCTSIM, BBITEKAIOLUM W3 HOBAllMM U OTCTYNHOI'O, OTBEYAET JIULIb TOT
JOJDKHUK, KOTOPBI peanu3oBal cypporar ucnojHeHus. IIpudem, mo Hamemy
MHEHUIO, OTPaHUYUBATHCA JIHIIb 04ucTKOM (cT. 460 'K PD) 3necy He cienyer.
VY 10BIETBOPUBILINI KpeauTOpa JOJKHUK HECET BCe O0S3aHHOCTH, CBSI3aHHBIE C
TaKUM YJOBJIETBOPEHUEM (IO KAYECTBY, KOJMYECTBY, YIIAKOBKE U T.J.), KOTOpBIE
CIENYIOT M3 €ro COIJIallEHUs C KPEeaIuTOpoM M TpeOoBaHMIl 3akoHa. MHbIe
JOJDKHUKH OTBETCTBEHHOCTH TNIEpell KpPEOUTOPOM B OTHOLIEHUM cypporara
UCIIOJNIHEHMsT He HecyT. OHako, ecau OyJeT NMpHU3HAHO, YTO NEPBOHAYAIBLHOE
0043aTeNbCTBO HE TMPEKpPaTUIOCh B CHIYy HOBAallMM WJIA OTCTYIHOIO,
COJIUJIApHbIE JIOJDKHUKHU TMO-TIPEKHEMY OCTalOTCs 00S3aHHBIMH, a TaK)Ke€ HECyT
OTBETCTBEHHOCTh 32  HEUCIOJIHEHHWE W  HEHaJJeXallee  HUCIOJHEHHE
00s13aTeIbCTRA.

Oco00 Hamo OTMETUTh ciyyall COBMAACHMS KPEAUTOpa M JODKHUKA B
onuoM Jymnie (cT. 413 'K P®). Tlo pumckomy mpaBy, €Ciii KpeIUTOp CAeNIaeTCs
HACJIETHUKOM OJHOTO M3 KOPPEAJIBbHBIX JIOJKHHKOB, TO IIPOYME KOPPEAIBHBIE
JOJDKHUKHA OCTaroTCsl 00si3aHHBIMU. [lomoOHBIM ke 00pa3oM KOppeabHBIM
KPEAUTOp, CAENABUIMCh HACIEAHUKOM OOIIEro JOJDKHHUKA, CTAHOBHUTCS
JOJDKHUKOM CBOMX MPEXKHUX KpeauTopoB <*>. [IpumeuatenbHo, uyto B 'K
Typkmenucrana u 'K I'py3um npemycmarpuBaercsi, 4TO €ciid TpeOOBaHHE
KpeauTopa 00bEeIMHAETCS C AOJTOM OJHOTO M3 COJMIAPHBIX JOJKHUKOB, TO B
OTHOLIEHUU OCTaJbHBIX JOHKHUKOB 0053aTeNIbCTBO MPEKpalllaeTcs B pa3Mepe,
MPUXOJIAIIEMCS. Ha JIOJIIO 3TOTO JIOJHDKHUKA (COOTBETCTBEHHO CT. CT. 496 u 472).
AHaAJOTMYHYIO TO3MIMIO 3aHUMad COCTAaBUTENU TpoeKkTa ['pakaaHCcKoro
ynoxenust Poccuiickoit Umnepun. CornacHo ct. 1715, B cinydae coBnaaeHus
TpeOOBaHUsI U COBOKYIHOI'O 00s53aTelIbCTBA B JIMIE OAHOTO M3 JOJIKHHKOB
00513aTE€ILCTBO B OTHOILIEHUHU OCTaJbHBIX MPEKPAIIAETCs B TOM YacTH, KOTOpas
MPUXOUIIACH HA JTOJIIO 3TOT0 JOJKHUKA.



<*> Cwm.: bapon 0. Cucrema pumckoro rpaxuanckoro npasa. MUzn. 3-e.
Beoin. 3. Ku. IV. O6s3arensctBenHoe mpaso. C. 106.

Kak yxe ynmoMHHaI0Ch BBIIIE, HEKOTOPBIE CI0KHOCTHA MOTYT BOZHUKHYTh C
oTpuriatenbHbiMU  oOsi3atenbecTBamMu. O.K. CaBuHbBM 1O 3TOMYy TIOBOJY
yKa3bIBaj, 4YTO B OTJIMYHUE OT IOJOXKHUTEIBHBIX 005S3aTEIbCTB, TAC JCHCTBHE
perpecca COCTOMT B IIPEAOCTABJICHUM KaXXIbIM COJOJDKHHMKOM pro rata
YAOBJIETBOPEHUS, NPUCYKICHHOTO HWCTIy-KPEAUTOPY, MpPHU 005S3aTENbCTBAX,
MMCIOIMX TIPEAMETOM HeIeanMMoe Oe3IeUCTBUE, CHJIa perpecca COCTOUT B
BO3JIOKECHUU BCETO YAOBJICTBOPCHHUS, TpedyemMoro KpeauTopoM,
UCKIIOYUTECJIbHO Ha BHHOBHUKA IIPAaBOHAPYIICHUSA, IIPOYHE COHOOJKHUKH
CcBOOOIHBI OT OTBETCTBEHHOCTH <*>,

<*> Cwm.: CaBunbsu ®.K. Ob6s3arenscTBeHHoe mpaBo. C. 251.

Ha nam B3, 374ech NpOCMAaTpUBAETCsl M3HAYAIBHOE IPOTHUBOpPEUHE,
KOTOPOE€ 3aKIKYaeTcs, BUIUMO, B TOM, YTO IACCUBHOM COJMAAPHOCTU MpH
OTpHULIATEILHOM 0053aTeNbCTBE B OTHOLIEHUH CaMOro 0e3/1eiCTBUS YCTaHOBUTD
HEBO3MOKHO. Kaxnplil M3 JOMKHHMKOB 0053aH cOOJI0aTh 00s3aTEIbCTBO U
BO3JICP)KUBATHCSI OT OOYCIJIOBJIEHHOTO JEHUCTBUS B OTACIBHOCTH, T.C. KaXIbIi
00s3aH MHIUMBUIYaAJIbHO, a He coobma c apyrumu. HWMHOe 1eno, 4To
OTBETCTBEHHOCTh 32 HEWCIIOJHEHHUE B MPHUHIIUIIE MOXXET OBITh W COJIMIAPHOM,
OJIHAaKO 3TO, CKopee, OyJIeT OTBETCTBEHHOCTD 3a JPYIroro, a He Mo COJMAAPHOMY
0053aTENbCTRY.

B3anmooTHOIIEHHST MEXAYy COAOKHUKAMH B CIIydae WCTIOIHEHHS OJHUM
U3 HUX 0053aTelIbCTBA CTPOSITCS B POCCHICKOM IpaBe MO 00IeMy MpaBuily Ha
OCHOBE MHCTUTYTa PErpecCcHbIX TpeOoBaHUM. ['paxk1aHCKOMY IIpaBy U3BECTHHI U
UHbIE MOJXO/bl B PETYJIMPOBAHUU TAKUX )K€ WJIM CXOAHBIX C HUMU OTHOILLIEHUH.
B oreyecTBeHHOM MNpaBe B MHCTUTYTE€ NOPYUUTEIHCTBA MPETYCMOTPEHO, UTO
IPU UCIIOJIHEHUU TIOPYUYHUTENIEM CBOErO 00s3aTeNIbCTBA K HEMY NEPEXOIAT MpaBa
KpPEAUTOpa, a PErpeccHoe 00513aTeNnbCTBO K JOJKHHKY BO3HHMKAET JUIIb B
cllydae JIBOMHOro TIuiaTeXa Kpeautopy. B rommanackom u  ¢dpaHIiry3ckom
IPaXXTaHCKOM TpaBe MPEeAyCMaTPUBAETCS, YTO €CIIM JIOJIT MOTaIIaeTcs 3a CUeT
COJTUIAPHO OTBETCTBEHHOTO JOJDKHHMKA B pa3Mepe, MPEBHIMAOINIEM €ro IO,
TO TpaBa KPeAUTOpa MO OTHOLICHUIO K COMUAAPHBIM M TPETHUM JUIIAM B CHITY
cyOporamnuu nepexosaT K 3TOMY JTOJDKHUKY B YaCTH, TIPEBBIIIAIOIICH €T0 0O,
HO He 0oJjiee T0JIM COIOJDKHUKA WIIM TPETHETO JIUIA 0 OTHOIICHHUIO K TOJDKHUKY
<1>. Ilpu 5TOM BCIIEJCTBHE TMEpPEMEHBI JOJKHHKA TpeOOBaHHE B OTHOIICHUHU
00s13aTeNTLCTBA, HHOTO YeM JICHEKHOE, IEPEBOUTCS B ICHE)KHOE TpeOOBaHUE Ha
SKBUBAJICHTHYIO cyMMmy (cT. 6:12 T'K Hunepnangos) <2>. Kak BuUAHO, 37€Ch
HCIIOJIb3YETCSl KOHCTPYKLMS TaK HA3bIBa€MOro Iulatexa ¢ cyOporamueil <3>,
KOTOpasi B H3BECTHOM CTemneHU (OCOOEHHO Ji HCIOJHEHHUS COJHUIAPHOTO



00s13aTeNIbCTBA) MCKYCCTBEHHA, IMOCKOJIbKY MWCIOJHEHUE IO 00s3aTelbCTBY
JIOJDKHO TPUBOJIUTH K MpEKpalieHuto caMmoro odszarenscrba (cT. 408 I'K PD),
OJIHaKO mocleaHee (UKTUBHBIM 00pa3oM COXpaHseTcsl I ydeTa HHTepeca
HCIIOJIHUBIIIETO 0053aTeNbCTBA COAOIKHUKA (MMOPYUUTEINS, TPETHETO JuIa <4>).

<1> Cwm. Ttakxe cT. 149 IlIBeiiapckoro o0s3aTeIbCTBEHHOTO 3aKOHa; a03. 2
§ 426 BGB. I[locnennsiss HopMa, B 4aCTHOCTH, YCTAHABIMBAET: MIEPEXO/]] MPABA B
ATOM CITydae He MOXKET ObITh OCYIIECTBIICH B YIIIEpPO KPEIUTOPY.

<2> Tpaxmanckuii komekc HumpepmammoB / Ote. pex. D.JM.
@enpaoprorre; Ilep. ¢ romwt. M. @epmrmana. C. 283.

<3> Cwm., nanp.: Herbots J. Contract Law in Belgium. Deventer, Boston,
1995. P. 181; ne nma Mopauasep JI. XKXrommmo. I'paxxnanckoe npaBo @paHLMH.
M., 1960. C. 545 u ci1., B ocobeHHOCTH - ¢. 551 - 553.

<4> [IpUMEHHWTETBHO K TPETbeMY JHUIly KOHCTPYKIUS IIIaTeXa C
cyOporamueli peann3oBaHa B oTeuecTBeHHOM mpaBe B 1. 2 cT. 313 'K P®.
I[Tongpobuee cm.: Capbam C.B. VcmonHeHue HOroBOPHOroO o00s3aTeIbCTBA
TpeTbuM JuioM. M., 2003. C. 35 - 40.

Hekotopoe 3aTpyaHeHrne MOXKET BhI3BATH CIIy4ail MPOIIEHUS] KPEIUTOPOM
J0JITa OJTHOTO W3 COJOJDKHHMKOB B CMBICIE MMOCIEAYIOUIEr0 perpecca Ipyrum
VIUIQTUBIIUM KPEIUTOPY COAOAKHUKOM. [10 MHEHUIO HEMELIKUX IOPUCTOB, ECIH
KPEIUTOP CHUMET OTBETCTBEHHOCTh C OJTHOTO M3 JIOJKHUKOB TakK, YTO OH OyJeT
OCBOOOXJIEH OT JI0JIra, TO OCTaJbHBbIE OYyAyT OTBEYaTh MEpei KPEeIUTOPOM 3a
BBIYETOM TOM YaCTH WJIM TOM CYMMBbI, KOTOPYIO OHH IyTE€M perpecca Moriu Obl
MOJIYYUTh C OCBOOOXKIAEMOI0 TOBAapHUIla <*>,

<*> Cwm.: bepuredt @., Konep U. I'paxxnanckoe npaso I'epmanuu. C. 234.
[Ipu »>TOM B3aUMOOTHOIIEHUS OJDKHUKOB BHUJCIHCH JTHUM YYEHBIM Kak
B3aMMOOTHOIICHHS B TOBAPUIIIECTBE.

NHTepeceH B CMBICIE TIPOIIEHUS JOJIra MPUMEpP PEryJIupOBaHUS
OTHOIIICHWH, OCIIOKHEHHBIX TOCIEAYIOMMM (TIOCJIe  MPOIISHUS  JIOJTa)
0aHKPOTCTBOM OJHOTO M3 JIOJDKHUKOB, KOTOPBIM MBI OOHApy>KMBaeM B CTapOM
ATAIbIHCKOM  3akoHomareibcTBe. CormacHo cr. 1200 HranestHCKOTO
IPaXIAHCKOTO YJIOKEHHS B ClIydae, €CJIM KPEAUTOp OTKa3ajcs OT COMUAAPHOTO
MCKa 0 OTHONIIEHUIO K OJHOMY W3 JOJDKHUKOB W €CJU OJWH WJIM HECKOJIbKO
JIPYTUX JOJDKHUKOB TPHUAYT B HEOIUIATHOCTb, TO YacTh WX paclpeiessercs
COpPa3MEpPHO MEXK]y BCEMU JIOJDKHUKAMU U JTaXKe MEXIY TEMHU, KOTOPBIE TIPEXK]IC
ObUITM  OCBOOOXKIEHBI KPEIUTOPOM OT COJIUJIAPHOM OTBETCTBEHHOCTH TIO
00513aTeNIbCTRY <*>,



<*>  Cwm.: 3Bapymwaeii C. I'paxkmanckoe ynoxeHue MTaibsHCKOTO
KoponeBctBa u pycckue TpaxaaHCKue 3akoHbl. OIMbBIT CPaBHUTEIBHOTO
U3Y4YEeHUS] CUCTEMBI 3aKoHOoAaTenbeTB. Yacts Bropas. CII0., 1869. C. 310.

MoHO 3aMeTuTh, 4TO B cilydyae OaHKpPOTCTBAa OJHOIO W3 JOJDKHUKOB,
OpPOIICHUE KPEAUTOPOM JoJira JPYroMy COJIMJAPHOMY JOJDKHHUKY MOYKET
HapyllaTh UHTEPECHI KPEAUTOPOB HECOCTOSITENBHOTO JIUIA, OJHAKO POCCUICKOE
MPaBO HE UMEET JOCTATOYHO SICHBIX MPABOBBIX HHCTPYMEHTOB JJISI 3aIIUTHI UX
MHTEPECOB, HOO CIIEHHUATIBHBIE HOPMBI O HEACHCTBUTENBHOCTU clienoK (cT. 103
®enepanpHOTO 3aK0HA "O HECOCTOATEIHLHOCTH (OAHKPOTCTBE)") 3P HEKTUBHOM
3aIUTHI JIs1 TAKOTO CIy4as HE CO3Jal0T.

ConmmapHoe MOPyYUTETHCTBO KaK pa3sHOBUIHOCTD
COJIMJIAPHBIX 00S3aTEILCTB

Kak 000CHOBaHHO yKa3bIBaeTcs B JIUTEPAType, MEXaHU3M BO3HUKHOBEHUS
COJIUAAPHOrO0  00fA3aTEeNbCTBA IMOPYYMTENS] U JIOJDKHHUKA  CBOeoOpas3eH.
[lopyunutenbcTBO - 3TO 0053aTE€IBCTBO MPUIAATOYHOE (BCIIOMOTATENBHOE).
[loaToMy mnopyduTenb XOTSI M OTBEYAET COJMIAAPHO C JIOJDKHUKOM, HO HE
0€3yClIOBHO, a JMILIb NpU HACTYIUIEHHHM (aKTa HEHUCIIOIHEHHUS OCHOBHOTO
00s3aTeNbCTBA JTOJDKHUKOM <*>. [lpaBuia O COIMAAPHBIX 00s3aTENbCTBAX
MOTYT TPHUMEHSTHCS K OTHOIICHUSM TIO TOPYYUTEIBCTBY JIMIIL TIOCTE
HACTyIUIEHHs] JaHHOro (akrta B oObeME, HE NPOTUBOPEYALIEM CYLIECTBY
00s13aTeNBCTBA O MOPYYUTENHCTBE. [Ipu 3TOM yKas3bpIBaeTCs, YTO COJIMIAPHBIMA
XapakTep OTBETCTBEHHOCTH TMOPYYHUTENS CIYy>KAT OCHOBaHHUEM Ui €ro
OTHECEHHUs K PA3HOBHIHOCTSIM HMHTEPIIECCHUM - TPUHATHS KEeM-THO0 Ha cels
qy>Koro foyira <**>. OriauunMe coauAapHONM OTBETCTBEHHOCTH B COBOKYITHBIX

00s13aTENbCTBAX M TMPU TMOPYUYUTEIHCTBE OTMEUACTCS W JPYTUMHU aBTOPAMH
<***>.

<*> Cwm., Hamnp.: [locranosnenue [Ipesunuyma Briciiero ApOutpaxHoro
Cyna P® ot 03.04.2001 N 3219/98 // Bectauk Bricmiero Apoutpaxuoro Cyna
P®.2001. N 8. C. 32 - 33.

<**> I'paxxmanckoe npaBo. B 2 1. T. II. [lonyrom 1 / OtB. pea. E.A.
CyxaHoB. 2-¢ u3J., nepepad. u gom. C. 75 (aptop rassl B.C. Em).

<k*FE> Cwm., Hamp.: benoB B.A. IlopyuutensctBo. ONBIT TEOpETUYECKOM
KOHCTPYKIIMHU 0000111eHus apouTpaxknoit npaktuku. C. 54, 173.

CyneOHas pakTUKa CBUJICTEIbCTBYET O NMPUMEHEHUU MPH PACCMOTPEHUU
CriopoB 0 mopyuutensctBe U HOpM 'K P® o conmmpmapHON OTBETCTBEHHOCTH.
NimrocTpaunein MOXKET CIIYKUTh CIEAYIOLINT ITPUMED.

Kpenutop obparuiics B apOUTpaKHBIN CyJ C HICKOM K JOJDKHUKY B CBSI3U C
MIPOCPOYKOU BO3BpaTa CyMMBI 3aiima.



ApOUTpakHBII CyJl HCK YJIOBJICTBOPHJI U B3bICKAT CYMMYy 3aiiMa H
IOPOLEHTOB, MCUMUCIEHHBIX B  pa3Mepe, OIpENeIeHHOM B  JOTOBOpE.
VcnomHUTENbHBIN JIMCT ObLI NPEAbSBICH KPEAUTOPOM K MCIOIHEHUIO, HO
omjlaTa TNPOU3BEACHA HE ObLIa B CBSI3U C OTCYTCTBUEM CpEICTB Ha CUETe
JOJDKHUKA.

HcnonHeHnne o00A3aTENbCTB JOJDKHUKOM OBLJIO OOECHEYEHO JOrOBOPOM
nopyuyutenbcTBa. He MOIyduMB  yJOBIETBOPEHHS IO  HCIOJHUTEIBHOMY
JOKYMEHTY, KpEauTOop oOOpaTWicsi C MCKOM K MOPYYUTENI0, HECYLIEMY
COJIMJAPHYIO OTBETCTBEHHOCTh C JOJDKHUKOM. llopyunrtens mnpocun cya
OCBOOOJIUTH €r0 OT OTBETCTBEHHOCTH, TMOCKOJBKY MPU HATWYHH PEIICHUS O
B3bICKAHMM  JI0ra C  JOJDKHUKA TIOBTOPHOE  B3BICKAHWUE  IOBJICYET
HEOCHOBATEJIbHOE 00OTaIIeHHE KPEeAUTOpa.

ApOUTPaXXHBII CyJ OTKJIOHWUI JIOBOABI TMOPYYUTENS M YJIOBJIETBOPUI
TpeOOBAaHMS KPEAUTOpA, MPEACTABUBLIEIO JI0KA3aTEIbCTBA HEMOIYYEHHUS OT
JOJDKHUKA IUIaTeXa IO BBIJAHHOMY paHEE HCIIOJIHUTEIBHOMY JOKYMEHTY. B
PE30JIIOTUBHOM YacTU pelleHHus ObUIO YKa3aHO, YTO MOPYYHUTENIb OTBEYAET
COJINJIAPHO C OCHOBHBIM JTOJDKHUKOM.

[Ipy 3TOM Cya HUCXOOWa M3 TOrO, YTO IO JOTOBOPY IOPYUMTEIHCTBA
HOpYYUTENb O0Os3bIBaCTCA MEpel KPEeAUTOpPOM JApPYyroro Juia OTBEYaTh 3a
UCIIOJTHEHHE IIOCIEAHUM €ro oO0s3aTeNbcTBAa B IEJIOM MJIM B YacTH.
O0s3arenbcTBa JOKHUKA MOTJIM CUATATHCA MCIIOJHEHHBIMU JIMIb TIPH yIUIATe
710JITa KPEAUTOPY, @ HE BBIHECEHUH PELICHUS O €r0 B3bICKAHHH.

Cornacho c1. 323 'K P® conuaapHbie TOTHKHUKH OCTAIOTCS O0sS3aHHBIMU
710 T€X TOp, MOKa 0053aTeNIbCTBO HE UCIIOJIHEHO MOJHOCTHIO.

[TockonbKy OCHOBHOE 00s13aT€NBCTBO HE OBLIO MCIOJHEHO, KPEAUTOP ObLI
BIIpaBe Ha ocHOBaHUU CT. 361 u . 2 cT. 363 'K P® 06paTuThcst K MOPYIUTETIO
¢ TpeboBaHHeM 00 MCHOJHEHUU 00s3arenbeTBa. [lpn HanMuMM OKa3aTeNbCTB,
CBUJIETEIBCTBYIOIIMX O IIOJIHOM WJIM YaCTHUYHOM yIulaTe Jo0Jra OCHOBHBIM
JOJKHUKOM, TIOPYUYHUTEIb BIIPaBE CChUIATHCS HAa 3TU OOCTOATEILCTBA B CIIOPE C
kpeautopom (ctT. 364 'K PD) <*>,

<*> [lynkr 7 OO030pa TPaKTUKH pa3pelieHUsi CIOPOB, CBS3aHHBIX C
npumeHenneM Hopm ['K PO o nopyuurenscTtBe,  yTBEPKAECHHOIO
nHpopmanmonHsiM nucbMoM [lIpesnnnyma Boiciero Apourpaxnoro Cyna PO
ot 20.01.1998 N 28 // Bectnuk Briciiero Apoutpaxkunoro Cyna P®O. 1998. N 3.
C. 96.

NMmeroTcss ®W  Jpyrae  TPUMEpPHI, KOTJAa HaJIWYWE  COJIMJIAPHOTO
MIOPYYHTENIbCTBA OIMMOOYHO PACIICHUBACTCS KaK OCHOBAHHUE JIJIT OCBOOOKICHUS
OT J0JITa OCHOBHOTO JoJpKHUKA. CyneOHast mpakThka 0OOCHOBAaHHO MCXOJHT U3
TOTO, YTO HaJWYHE O0S3aTEeNBCTB TMOPYYUTENSI HE OCBOOOXKIACT OCHOBHOTO
JOJDKHHUKA OT UCIIOJTHEHUS IIPUHATHIX Ha ce0s1 0053aTeNIbCTB <*>,



<*> Cwm., nHamp.: [loctanomnenne dDemepasibHOTO apOUTPAKHOTO CyAa
Cesepo-3anannoro okpyra ot 26.03.2002 N A42-6670/01-21.

M.U. bparuHCKHil B OTHOLICHUSX IO MOPYYHUTEIBCTBY BBIACIAECT TAKYHO
ero Pa3HOBUIHOCTS, KaK MaTepuaJIbHOE MOPYYUTETBCTBO B
IPOTHUBOIOJIOKHOCTH MOHETAPHOMY MOPYUUTENBCTBY <*>. Paznuuue BUAUTCS B
TOM, YTO II0 IIOPYYUTEIbCTBY MOHETAPHOMY IOPYYUTEIb B CJIydae
HEUCHPABHOCTH JIOJDKHUKA 00s3aH BO3HATPAAUTh KPEAUTOPA, T.€. YILUIATUTh EMY
JOJIT M BCE, YTO MPUUUTACTCS C JOJDKHMKAa B JEHbrax. OTUM MOHETapHOE
MOPYYUTEIBCTBO OTIMYACTCSI OT OOBIYHBIX COJIMJAPHBIX O00s3aTEILCTB, TIC
KXl JTOJDKHUK 00s513aH MCIOJHUTH UMEHHO TO, K YEMY €0 00SI3bIBAET Camo
0043aTEeNbCTBO.

Koncynpranrllntoc: npumedanue.

Monorpadus M.U. Bparunckoro, B.B. Burpsuckoro "JloroBopHoe mnpago.
O6mume nonoxenus" (Kaura 1) BriroueHa B nHOOPMAIMOHHBIA OaHK COTJIACHO
nyonukammu - M.: U3narensctBo "CratyT", 2001 (M30aHue 3-€, CTEPEOTUITHOE).

<*> MarepuanbHO€ NOPYYHUTEIBCTBO IO CYIIECTBY KpuTHKyeTcs B.B.
Butpsaackum (cMm.: bparunckuit M.U., Butpsackuii B.B. /loroBopHoe mpago.
Knaura mnepsas: OOuue mnonoxenus. M3a. 2-e, ucnp. C. 563 - 564) u B
orpaHu4eHHbIx npenenax ponyckaerca B.C. Emom (cm.: I'paxxnanckoe npaso. B
2 1. T. II. [Tonytom 1 / OtB. pen. E.A. CyxaHnos. 2-e u3j., nepepad. u gon. C. 74
- 75).

B Tex ciywasix, Korla OCHOBHOE 0053aTE€IbCTBO BBIPAXKAETCS B JICHBIAX,
BHEIITHEE OTJIMYKME OT COJIUJAPHOTO 00sA3aTeNbCTBA TOYTH HE3AMETHO.
OcoOEHHOCTh B TOM, YTO KPEAUTOP MOXET OOpaTHTBhCS K COJIUAAPHOMY
MOPYYUTENO0 JUIIb MPU HEUCIPABHOCTH JTOJHKHUKA, 32 KOTOPYIO IMOCIEIHUN
OTBEYAET M BO B3aUMOOTHOUIIECHUSX MEXAY MOPY4YUTEIEM M JOJDKHUKOM. B
OOBIYHBIX COJUIAPHBIX 00S3aTENIbCTBAX KPEAUTOP MOXKET HUCTpeOoBaTh
HCTIOJTHEHUE OT JIF000T0 TOMKHUKA, HECKOJIBKUX JOJIKHUKOB U BCEX JIOJHKHUKOB
cpa3y ke M0 HACTYIJIEHUIO CPOKA UCIIOJIHEHHUS.

He BuIHO OTIMYMS MaTEepUAIBLHOTO MOPYYUTEIBCTBA OT MOHETAPHOIO
NOPYYMUTENIbCTBA B TE€X CIydyasX, KOIJa OCHOBHOE O0053aTeNbCTBO SIBIISAETCS
JI€HEKHBIM.

Opnako Torja, KOrja MpPU MAaTEpUAIbBHOM MOPYYUTEIHCTBE OCHOBHOE
00s13aTEILCTBO HE SIBJISICTCS JICHEKHBIM, OTJIWYHUE €ro OT MOHETapHOIO
MOpYy4YHUTENbcTBA OyneT BecbMa 3aMETHBIM. Eciu mopyuutens 00s3aH
WCIIOJTHUTh OCHOBHOE 0053aTEeNbCTBO MPU HEUCHPABHOCTU JIOJDKHHKA, TO,
CJIEIOBATENHLHO, B 9TOM CIydae OH 0053aH B TOYHOCTH COBEPIIUTH T€ JICUCTBUS,
K KOTOphIM 00si3ajiCsi caM NOJDKHUK. Eciii ke 3Tu NEeWCTBHS BBIPAKAIOTCH,



HaIrpuMep, B 0053aHHOCTH BBITOJIHUTHL PaOb0Ty, OKa3aTh yCIYTY, TO MOPYIUTEND
00s13aH UMEHHO K 3TOMY. BO3MOXXHOCTh TaKUX COTJIALIEHUN OTPUIIATh HEJIb3S B
CUJIY IPUHIUIIA CBOOOIBI IOTOBOPA.

OTnuure HTUX OTHOIICHUW OT OOBIYHBIX COJIUJAPHBIX O0053aTENIbCTB
COCTOUT B Pa3JIMYHBIX MPABOBBIX IMOCJIEACTBUSX HMCIOJHEHHUS 0053aTeNbCTBA
OlHUM U3 COJIOJDKHUKOB W  TPABOBBIX  IOCJIEACTBUSX  UCIOJHEHUS
o0s3aTeNbCTBA MOpyuuTeaeM. B mepBom ciydae CONMIApHBIA COJIOJDKHUK,
WCITOJTHUBIIIAKA 00S13aTENHCTBO, TIOJyYaeT MPABO perpecca B OTHOMICHUH JPYTHX
COJIOJDKHHMKOB Pro rata; BO BTOPOM JK€ CiIydae IMOPYYUTENb, HCITOJTHUBIIHA
00513aTEeNBCTBO, 3aCTYIMAET B YaCTH UCIOJIHEHHOTO Ha MECTO Kpenurtopa. M,
ecnmi  OBITh TOYHBIM, K TIOPYYHTEIIO B CHJIy 3aKOHa TIEPEXOIUT
COOTBETCTBYIOIIIEE MpaBO TpeOOBaHUS K NOJKHUKY. [IpaBuna ct. 325 'K PO B
ATOM CJydae He MNpUMEHATca <*>, Kpome TOro, ecim 00s3aTelbCTBO
UCIIOJTHSICTCS CaMUM  JIOJDKHUKOM, TO OH PErpeccHOro TpeOoBaHUS K
MOPYYUTEIIO HE UMEET.

<*> TlocranoBnenue denepasbHOr0 ApOUTPAKHOTO cyda MOCKOBCKOTO
okpyra ot 30.10.2002 N KI'-A40/7273-02.

B MoHeTapHOM NOpY4YHTENbCTBE MpOOJIEM 3/1€Ch HE BO3HMKAeT, HOO
MOPYYMTENb, OKa3aBIIMCh OO0JajareseM MpaBa TpeOOBaHUSA K [OJDKHUKY B
OCHOBHOM 00s13aT€JIbCTBE, MOTPEOYET OT JIOJKHUKA TOrO, K YeEMYy TOT OO0s3aH
COrJIaCHO YCJIOBHUSIM OCHOBHOTO 00si3arenibcTBa. ECiu mpeamMeToM MocienHero
ABJISIETCSl yIUIaTa JIEHEeT, TO OHM M JOJDKHBI ObITh YIJIaueHbl '"ObIBIIEMY"
MOPYYUTEITIO - HOBOMY KPEIUTOPY.

Ecnu e ocHOBHOE 00s3aT€IbCTBO COCTOUT B MPOU3BOJICTBE padOT WU
OKa3aHWM YCIYT, TO MOPYYMUTENb, BUAMMO, B CUJIy MEpexoja K HeMy IpaBa
TpeOOBaHUsI MOKET TpeOOBaTh C JOJDKHUKA JIUIIb TOrO, YTO MPUUYUTAIIOCH U
NepBOHAYAILHOMY KPEIUTOPY, T.€. BBHIIOJHEHUS padOT WK OKa3zaHus ycnyr. B
MaTepuaIbHOM 0053aTEIbCTBE 3TO OKAXXETCS B OOJIBIIMHCTBE CIy4yaeB MPOCTO
HEUCHOJIHUMBIM, MO0 MOPYYMUTENh YK€ MCIOIHUI 3Ty O0O0sI3aHHOCTH caM, T.€.
paboThl UM BBITIOJHEHBI, YCIYTH OKa3aHbl. DTO 3aTPyJHEHUE MOXKHO ObUIO OBI
pelInTh, €ciu Obl B POCCHUHCKOM TPakJIaHCKOM IIpaBe uMenach Obl HOpMa,
cxoxkas ¢ nosoxenneMm 'K Hunepnannos, koTopoe nmpeaycmMaTpuBaeT MepeBo
HEJCHE)KHOTO0 TPEOOBAHUS B JICHE)KHOE Ha 3KBUBAJICHTHYIO cymmy (cT. 12 (2)),
OJIHAKO TakoW TpaHcopMalMy MpaBa MpPU €ro MEepexoje B CUIY 3aKOHA K
UCIIOJIHUBILIEMY 0053aTeJIbCTBO MOPYUUTEIIO POCCUHUCKOE 3aKOHOAATENIbCTBO HE
npenycMaTpUBaeT.

ConunapHblie 00s3aTeIbCTBA C AIbTEPHATUBON

OTta PasHOBHUJIHOCTb COJHAAPHBIX 0053aTEeNLCTB  KaK Pa3HOBHUIHOCTD
HMCHHO  COJIHMOIAPHBIX 00s3aTeILCTB  HE HW3BECTHA HH COBPCMCHHOMY



MTO3UTUBHOMY POCCHUHCKOMY NpaBy, HU COBpPEMEHHOU nureparype. Mx Oerioe
OTNHMCaHUEe MOXKHO OOHapyxuTh B pabote /.M. Meiiepa. Bepurenp Bmpase
0o0paTUThCS K JTI000MY M3 O0S3aHHBIX JIMII, HO, 0OpAaTUBIIKCH K OJHOMY, OH HE
BIIpaBE MOTOM, B cliydyae Oe3yCHemrHOCTH TpeOoBaHUSs, o0paliaTbes K JIHIaM,
CJICAYIOIIMM 32 HUM <*F>,

<*> CwMm.: Meitep [.1. Pycckoe rpaxknanckoe npaso. B 2 4. 4. 2. C. 110 (B
cHocke N 1).

HetpyaHo 3aMeTuTh, YTO MpeAsOoKEHHAsT KOHCTPYKIIUS OJM3Ka PUMCKOM,
Ipu KOTOPOW OOpaleHHe ¢ MCKOM K OJHOMY M3 JOJKHHUKOB MPEKpamiaio
0043aHHOCTH OCTAJIBbHBIX. 110 CyIIECTBY IPH TAKUX YCIOBHUSIX Mbl HMEEM JENO C
HaJU4YMeM Yy KpeauTopa ajbTEepHATHBBI B BBIOOpPE JIOJDKHUKA, OJHAKO
MO/JIMHHOM COJIMJAPHOCTU 371eCh He oOpaszyercd. OcraroTcsi 3a CKOOKaMH H
B3aMMOOTHOIICHUS MEXJIy CaMUMHU JIOJDKHUKaMU IIOCJ€ TOro, Kak BBIOOD
KpEAUTOpa COCTOUTCA.

B cuny o6mero npuHiuna cBoOoAbl JOrOBOpa B I'Pa)k/1aHCKOM IIpaBe MbI
HE HaXOJUM OCHOBAaHM /IS 3alpeTa CyIIeCTBOBAaHUS TAaKOI'O POJIa COTJIALICHUI.
Kpome Toro, HEKOTOpOe CXOACTBO CONMIAPHBIX 00A3aTENBCTB C AILTEPHATUBOMN
MOKHO OOHAapyXUTh B psiJie 3aKOHOAATENIbHbIX KOHCTpykumil. Hampumep,
cormacHo m. 2 cr. 866 'K P® B caydasx, korga HEHWCHOJHEHUE WU
HEHaJIeKallee UCIIOTHEHUE MOPYYEHUSI UMEJI0 MECTO B CBS3M C HAPYIICHHEM
MpaBUJI COBEPUICHUS PACUETHBIX ONepanuii OaHKOM, MPUBJICUYECHHBIM IS
WCIIOJIHEHMSI TIOPYUYEHUS TUIaTelNbIMKa, OTBETCTBEHHOCTh, MPEyCMOTPEHHAs 1.
1 3TOit ke cTaThu, MOXKET OBITh BO3JIOKEHA CYJIOM Ha 3TOT OaHk. OTinuue OT
onucanHou /J[.1. MeliepoM KOHCTPYKIIMH 3aKJIFOYAETCS B HECKOJIBKUX ITYHKTaX.
Bo-niepBbIX, HAJIMYME aNbTEPHATUBBI 3/1€CH CBSI3aHO JUIIb C IMPABOHAPYIICHHEM
U I[EPBOHAYAJIIBHO OHA HE MnpocMmarpuBaercsa. KIIMEHT npocTo HE MOXKET
OCTaHOBUTbH CBOW BBIOOp cpa3zy K€ Ha MpHUBJICUYEHHOM OaHke. Bo-BTOpBIX,
peanu3auus albTEpHAaTUBbl BO3JOKEHAa Ha CyJ, a HE Ha Camoro
yIPaBOMOYEHHOI0. XOTs, IO HAIleMy MHEHHUIO, IPUBJICYECHUE CYJIOM K
OTBETCTBEHHOCTH IPHUBJIEUEHHOr0 OaHka Oe3 XojaTalicTBa camMoro KpeauTopa
(ucta) enBa JM BO3MOXXHO, HMOO 3TO pPacXoauiaoch ObI C TPHUHIUIIOM
nucno3utuBHOCTU. [losToMy mpaBuibHee ObUIO ObI CUMTATh, UYTO CYZ 37€ECh,
OCYUIECTBJISISL PABOCYAME, JIUIIb COJACUCTBYET B peau3aliy albTePHATUBBI 1O
CyOBEKTY OTBETCTBEHHOCTH, OIPEACIICHHON CAMUM YIIPABOMOYEHHBIM.

Henonnas (yacTuyHas) COIMAAPHOCTh

NmnepatuBHocts 1. 1 cT. 323 'K P® B yactu npaBa kpeautopa TpedoBaTh
C COJIMJIAPHOTO KPEAUTOPA MOJHOTO YIOBIETBOPEHHUS JOJITA CIEAYET MPU3HATH
HETOYHOCTBIO 3akOoHa. Kak B 1e€JIOM BEPHO OTMEYAETCA B JIMTEPATYPE,
JIOTYCTAUMO YCTAQHOBJICHUE JIOJDKHUKAMH, BCTYNMHUBIIMMH B 0053aTEIbCTBO,



CONUAPHON OTBETCTBEHHOCTH JIMIIb 3a 4acTh Jaoira <*>. 31ech, OJIHAKO,
CI€AyeT YTOYHUTh, 4YTO TIOJ YCTAHOBJIEHHUEM TAaKOHW Pa3HOBUIAHOCTH
COJIUJIAPHOTO 00fA3aTENbCTBA CJIEAYET IMOHUMATh COOTBETCTBYIOIIYIO HOPMY
3aKOHa, MHOTO TPABOBOTO aKTa WM YCJIOBHS 00s3aTenbcTBa. be3ycnoBHO,
CTOPOHBI JIOTOBOpPAa MOTYT YCJOBHUTBHCS, YTO OJHMH U3 COJOJDKHHUKOB OTBEUYAECT
COJIUJIAPHO, HO HE B MOJIHOM 00bEeMe, a JIMIIb B YACTHU J0Jira (HalmpuMmep, TOJIbKO
B YaCTH BO3BpaTa CyMMBbI 3aiiMa WM KpeauTa). ITO MPAKTUYECKH O3HAYAET, YTO
KPEIUTOpP MOKET MO0 CBOEMY YCMOTPEHHUIO MPEIbSBUTH TpeOOBAaHHWE KO BCEM
JNOJDKHUKAM WM K HECKOJIbKMM W3 HHX JHOO K OJHOMY W3 HHMX, OJHAKO B
OTHOLIEHUU TOrO COJIOJKHHKA, KOTOPBIM OTBEYaeT JUIIb B YacTH JOJTa, €ro
TpeOOBaHME OrpPAHUYMBACTCS O3TOM 4YacThl0. BO3MOXHOCTH YacTUYHOU
COJIMIAPHOM OTBETCTBEHHOCTH 3anmokeHa B [K P® mnpumenurensHo K
00s3aTeNbCTBY NOpyuHTENsA. B Tex chydasx, Korga CTOPOHBI JOrOBOpa
MIOPYYUTEIBCTBA, BOCIIOIb30BABIINCH JUCIIO3UTUBHONW HOpMOM 1. 2 cT. 363 ['K
P®, orpannumBaroT 00b€M OTBETCTBEHHOCTU MOPYUYUTENA, Mbl OyJeM HMETh
JeJI0 ¢ YAaCTUYHOHN (HEMOJHON) COJIMJAPHON OTBETCTBEHHOCTBHIO MOPYUMTEIS.
Takum 00pa3oM, MOXHO TOBOPUTH, YTO B TPaXJAHCKOM IIpaBe MMEIOTCS
YacTUYHbIE (HENOJHBIE) COJNMAApHbIE 0053aTeNbCTBA, C OCOOEHHOCTAMM HX
UCIIOJIHEHHS.

<*> ['paxxanckoe npapo: Y4yeOHUK At By30B. YacTe nepsas / [lox pen.
T.1. Unnapuonosoii, .M. I'ourano, B.A. Ilnernesa. C. 331 (aBrop riasel H.I'.
Baneesa).

Co ccbuikoii Ha (paHIy3CKO€ 3aKOHOJATEIhCTBO BBIICISICT HEMOJHBIC
conmaapubie oos3aTenbcTBa U K.II. TTobenonocueB. OnHako OHU, B OTJIUYUE OT
M3JIO’)KEHHBIX BBIIIE OCOOEHHOCTEH, XapaKTEePU3YIOTCSI UM MHBIMU KayeCTBAMHU.
@paHIy3CKUH 3aKOH pa3jvyacT MOJHYK COJMUIAAPHOCTh U HEMOJHYIO. Tam, rie
COBOKYITHAasi OTBETCTBEHHOCTh YCTAHOBJIEHA 3aKOHOM HE3aBUCHMO  OT
COTJIAIICHHS WJIM OOIEH NeATeTbHOCTH OTBETCTBEHHBIX JIMII, - COJHIAPHOCTD
HeronHas. "OO6 omuux, - numer K.II. TlobemonocreB, - TOBOPUTCS, YTO OHH
TOJDKHUKKA ~ cosiumapHble  (codebiteurs solidaires), o apyrux, dYTOo OHH
OTBETCTBYIOT conmaapHo (sont tenus solidairment). K mocnennemy paspsmy
MpUHAJJICKAT JIMIA, COBOKYIMHO OTBETCTBYIOIIUME 3a OJHO HEpas3AeibHOE
UMYIIIECTBO, XOTsI U HE conuaapHo, nopyuurenu B ognoM nonre (C.N. 1219,
2025). HemonHasi CcONMMAApPHOCTh HE BJIEYET M TEX IMOCICACTBUM, KaKue
coeuHsAOTC ¢ MmojaHOM. CoauaapHOCTh ATa COCTOMT B TOM, YTO IIEJIO€
TpeOOBaHUE MOXKET ObITh 0OpAIlIEHO Ha JIIOOOT0 U3 JIOJHKHUKOB, HO Ha MPOYUX
JOJDKHUKAX HE OT3hIBACTCSI; HAIp., MPephIBaeT JABHOCThH JIUIIb B OTHOIICHUU K
PSIMOMY OTBETYHKY, & HE K MPOYHMM JIOJDKHHUKAM M T.IL'" <*>,

<*> TlobemonocueB K.II. Kypc rpaxmanckoro mpaBa. YacTe Tperbs:
JHoroBops! u obs3atenberBa. C. 103.



OTBETCTBEHHOCTH I10 COJINAaPHOMY 065{33.TCJ'II>CTBy

Cucremarnuecku HOpMmbl ['K PO o conmpmapurere pacnoyiokeHbl B IJaBe,
MOCBSIIIEHHOW  MCMOJHEHUI0  00s3arenbcTB.  CrnenuaibHbIX  HOPM 00
OTBETCTBEHHOCTH COJUIAPHBIX MODKHUKOB TiaBa 25 'K P®, mocasieHHas
OTBETCTBEHHOCTH MO 00s3aTesibcTBaM, He coaepxuT. Onnako ct. 322 'K PO,
YTO MOpSIMO CJIEAYEeT HU3 €€ TEKCTa, PACHPOCTPAHSIETCS KaK Ha COJUIApPHOE
00s13aTeNIbCTBO, TaK M Ha COJUIAPHYI0 OTBETCTBEHHOCTh. BMecTe ¢ Tem wu3
3aKOHAa BCE XK€ HE CIEQyeT C OUYEBUIHOCTHIO, UYTO HEUCHIOJHEHHE WIH
HEHAJIJIeXkKAIEe UCIOJTHEHUE COJIMIAPHOTO 00s53aTeIbCTBA MOXKET TOBJICYb
MMEHHO COJIMJAPHYIO OTBETCTBEHHOCTH. Tem 0Oojee, 4TO B3BICKAHHWE YOBITKOB
WM HEYCTOMKM OOBIYHO TMPOUCXOAUT B JIEHbrax, IOCJIEIHEE YCTpaHSET
MMEBIIYIOCS HEJEIUMOCTh MpeIMeTa 00s3aTeibCTBA M CO3/1a€T BUJIUMOCTD
YCTPAHEHUsS] OCHOBAHHUSI COJHMAAPHOCTH B 00sA3aTENBCTBAX C HEJICIUMBIM
npeametroM. [IyHkTt 1 cT. 322 'K PD MoeT ObITh HCTOJIKOBAH TAKUM 00pa3oM,
YTO JJI YCTAHOBJIEHUS COJMIAPHON OTBETCTBEHHOCTHM 34 HEHUCIOJHEHHE
COJIUJIApHON 00SA3aHHOCTH TaK)Ke HEOOXOJUMO yKa3zaHue 00 3TOM B 3aKOHE WM
B crenke. Hampumep, ecnu nBa nuia OpUHSUIM Ha ceOs 00A3aTENbCTBO
COJINJIAPHO nepenaThb B COOCTBEHHOCTD HEJIETTUMYIO
WHJIUBUAYAJIbHO-OIIPECICHHYIO BEIb U HE UCIIOIHUIIN 3TO 003aTEIbCTBO UIIH
WCTIOJIHUJIM, HO C MPOCPOYKON JMOO C JAPYrUMH HApPYIICHUSMH, MOKHO JIH
MPUBJIEYb WX HMEHHO K COJUIAPHOM OTBETCTBEHHOCTU, YUUTHIBAsi, YTO B
00s13aTeNIbCTBE UMEETCS YKa3aHUE Ha COIUAAPHOCTh O0SI3aHHOCTU, HO HUYETO HE
CKa3aHO O COJIUJIAPHOCTU OTBETCTBEHHOCTH <*>?

<*> Cwm.: 'pubanoB B.I1. OTBETCTBEHHOCTh 3a HApYLIECHUE TPAXKAAHCKUX
npaB u oOsz3anHoctet // ['pubanoB B.II. OcymectBieHne u 3ammra
rpaxxkaanckux mpas. C. 351.

[lo wamemy MHEHUIO, COJIMJAAPHOCThH, KaK MPaBUJIO, BHITOBAPUBACTCA B
NoJib3y KpeauTopa. B mosb3y Kpemuropa CONHMIAPHOCTh YCTAaHOBJICHA U
3aKOHOM. 3aMeHa COJUJApPHOW OTBETCTBEHHOCTH 3a HEUCIOJHEHUE WM
HEHA/JIe)KAIlee HWCIOJHEHWE COJMAApHOTO 00s3aTeNbCTBA HA  JOJEBYIO
OTBETCTBEHHOCTh BCTyINWJa OBl B MPOTHBOPEYHE C HA3HAYCHUEM JaHHOTO
IIPaBOBOTO PETYJIMPOBAHUS M MoOIryla Obl B 4YeM-TO JaKe CTUMYJIMPOBATH
JTOJDKHUKOB K HapYIICHUIO 0053aTelbcTBa, MO0 WX OTBETCTBEHHOCTH 3a
NpaBOHAPYIICHHE OKa3blBajlach OBl 0Oojee JIETKOW, dYeM HaJJjexaliee
ucnonHerne. [lodToMy MBI TMonaraeM, 4YTO KOJb CKOPO COJIMIAPHOCTH
yCTaHOBJICHA JAOTOBOPOM HIIM 3aKOHOM, TO HEUCIIOJIHEHHE COOTBETCTBYIOIIECTO
00s13aTENBCTBA 1PSO jure BICYET M COJIUIAAPHOCTH OTBETCTBEHHOCTH, JIaXK€ €CIH
Ha ATO HET MPSIMOTO YKa3aHMUS.



B nmoaTBepkIeHnEe U3JI0KEHHOTO MBI MOXKEM COCIIAThCS Ha MOJI0KEHHE CT.
1711 mpoekrta I'paxkmanckoro ynoxkeHuss Poccuiickoit MMmepuu, coOTriacHO
KOTOpPOMY 3a HEHCIOJHEHHE, 3a MPOCPOYKYy B HCIOIHEHWHM W BOOOIIE 3a
HEHaJIeXKallee UCIIOJTHEHNE COBOKYITHOTO 00513aTebCTBA M0 BUHE OJJHOTO HJIU
HEKOTOPBIX M3 JOHKHUKOB OTBEYAIOT UM BCE OCTaJbHbIEC JNOJKHUKH <*>. [lpu
ATOM B OOBSICHEHMSIX YKa3bIBAJIOCh, YTO TOJBKO MPHU YCIOBUU OTBETCTBEHHOCTH
BCEX COJOKHUKOB 32 BHUHY OJTHOTO MOXET OBITh JOCTUTHYTA MpaKTHYecKas
uenb conunaproctu <**>. Omgnako y K.II. [ToGemonocrieBa oOHapyKuBaeTCs
HECKOJIbKO MHOM MOJXOA B TOM YacTH, TZI€ peub UACT O MOCHEACTBHUIX THOenn
npenMera ucnoigHeHus. OH OTMEYaeT, YTO, €CJIU 10 BUHE OJTHOTO U3 00s13aHHBIX
JULI NOru0JI0 HMMYLIECTBO, COCTABJISIONIEE NPEIMET HUCHOJHEHHS IO
0043aTeNbCTBY, OTBETCTBEHHOCTh B 3TOM HMMYIIECTBE MPOCTHPAETCS HAa BCEX
OJIMHAKOBO: TOJBKO 3@ YOBITKM OTBEYAET OJWH BUHOBHBIA <***>  QueBHIHO,
VYEeHbId HMEN B BHUIY, YTO B 4YacTU CTOMMOCTH IOTHOLIEro MpeameTa
UCIIOJTHEHHSI BCE JIOJDKHUKM O0O0s3aHBl COJIMJAPHO, TOrZa Kak 3a MOTEpH,
BO3HUKIIME Yy KpPEAUTOpa, MOMHMO CaMOIO HENpPEIOCTaBICHUS IIPEeIMETa
UCTIOJHEHMsI (HampuMep, YIYUIEHHas BbIFOJA), OTBEYAET JIMIIb BUHOBHBIN
noKHUK. He MokeT ObITh BBIABMHYTA IMPOTUB BCEX JOHKHUKOB BHHA OJIHOTO
U3 HUX U COTJIacHO Hemellkomy mpaBy (§ 425 BGB).

<*> Konuduxanus poccHuilckoro rpaxaaHckoro mnpasa: CBoJ 3aKOHOB
rpaxnanckux Poccuiickon HWwmmnepum, IIpoext I'paknaHcKoro yioKeHHs
Poccuniickont Umnepun, ['paxxmancknii konexc PCOCP 1922 r., ['paxxnanckuii
kogexkc PCOCP 1964 r. C. 501.

<k*> I'paxpanckoe yinoxxenue. I[Ipoekt / Ilon pen. MU.M. Trotpromosna,
cocT. AJI. Caatuman. T. 2. C. 292.

<k*FE> Cwm.: TlobemonocueB K.II. Kypce rpaxpanckoro mnpasa. Yactb
TpeThsi: JloroBopsl u o0si3arenserBa. C. 102.

JlocTaTO4HO 4YETKO pa3lelieHue OTBETCTBEHHOCTHM IO IPUHLIMILY BHUHBI
BeipakeHo B 'K KBebGeka. Eciu HEBO3ZMOXHOCTh MCHOJHEHHUS KaKOTro-JMOO
o0s3aTeNbCTBA B HAType BO3HUKIA 1O BHHE OJHOTO WM HECKOJIbKUX
COJMIAPHBIX JOJDKHUKOB WM H3-3a NPOCPOYKM C €r0 WM HX CTOPOHHI,
OCTaJIbHBIE COJIODKHUKM HE OCBOOOXKIIAIOTCS OT OOSI3aHHOCTH BO3MECTUTH B
JIEHEe)KHOM JKBUBAJICHTE MNPUUYMHEHHBIN KpeauTopy yiiepO, OJHAKO OHH HE
OTBEYAIOT 3a JIONOJHUTEIbHBIE YOBITKH, KOTOPhIE MOIJIM Obl OBITh MPUYUHECHBI
kpenutopy. Kpeautop He MOXKET 3asiBUTH TpeOOBaHHME O BO3MEIICHUU
JOTIOJIHUTENIBHBIX YOBITKOB, KPOME KaK K Te€M JOJDKHHMKAM, MO BHHE KOTOPBIX
BO3HHUKJIa HEBO3MOXKHOCTh HCIIOJTHEHHUs 00s3aTeNbCTBa, U K TEM, KOTOpPbHIC
JTOMYCTWIN MPOCPOUKy (cT. 1527). AHAJIOTUYHBIN MOIX01 MPOCICKUBACTCS U B
NtanbsHCKOM rpakaaHCKOM yinoxeHuu (cT. 1191) <*>,



<*> Cwm.: 3Bapymweii C. I'paxmganckoe ynoxxkenne HWTambsHCKOTO
KoponeBctBa u pycckue TpaxaaHCKue 3akoHbl. OIMbBIT CPaBHUTEIBHOTO
M3yUCHHUs CUCTEMBI 3aKoHOoMaTenbcTB. YacTh BTOpas. C. 308.

[1o U310KEHHBIM BBIILIE COOOPAKEHUSIM Mbl HE TOTOBBI TPUCOECIUHUTHCS K
3TUM Toaxonam <*>. Ilpencramisiercss Oojee OOOCHOBaHHBIM B HHTEpEcax
3aIUThI MPAaB KPEAUTOPA BO3JOKHUTh OTBETCTBEHHOCTh 32 HEHCIOJHEHHUE WU
HEHa/IJIeXKalllee MCIOJIHEHNE 005A3aTebCTBA Ha BCEX JOJKHHKOB, HE3aBHCHMO
OT TOr0, YbUM HMEHHO JEUCTBUS TOCIYXUIU TPUUYUHON BO3ZHUKHOBEHUS
yOBITKOB Y KpPEAMTOpa M KaKOBa XapaKTEepHCTHKa 3TuUX yObITKOB. Hambonee
OTUETJIMBO YSI3BUMOCTb KPEAMTOpPAa B 3TOM aclEKTe HaOJIOAAaeTcs B cllydae
0aHKpOTCTBA JOJDKHHKA, [0 BHHE KOTOPOTO 0O0S3aTENBCTBO OKa3aloCh
HEHCIIOJIHEHHBIM. B 3TOM cUTyaluu, HECMOTpPsI Ha COJIUJAPHOCTh 00SI3aHHOCTH,
KPEIUTOP HE MOJIYYUT MOJTHOTO BO3MEIICHHS YOBITKOB.

<*> JloNOJHUTENBbHYIO KPUTHKY cM.: ["oneBuHckuii B. O npoucxoxaeHuu
u aenenuu oos3atensbcTB. C. 241 - 243.

Oco0EHHOCTH BEKCEJIbHON COJIUIAPHOCTH

Kak 000CHOBaHHO OTMEYAETCs B IUTEPATYPE, BEKCEIbHAsI OTBETCTBEHHOCTh
CYILLIECTBEHHO OTJIMYAETCS OT OOLIErPaXAaHCKON CONMIAPHON OTBETCTBEHHOCTH
<*>_ Jlo cymecrBy KaxIblii M3 BEKCEIbHBIX JOUKHUKOB  HECET
CaMOCTOSTENIbHYI0 OTBETCTBEHHOCTh B IIOJHOM OOBEME BEKCEIBHOTO JOJIra.
[Ipu 3TOM MOJIHOE MCTIOJHEHUE MO BEKCEIIO OCBOOOKIAET OT OTBETCTBEHHOCTH
TOJIKO TOTO, KTO €ro MpOM3BeN (M €ro aBajucTa), HO HE TeX, KTO 00s3aJcs
paHee 3amatusiiero. [lonoxeHnue o mepeBoOJHOM M MPOCTOM BeEKcele (aanee -
[TonoxxeHne) ycTaHaBIMBAE€T WHBbIE NpaBWja sl MOCJIEACTBUN HCIIOTHEHUS
00s13aTeIbCTBA IO BEKCETI0 OJHUM M3 JIOJDKHUKOB 1O HeMmy. J[oJDKHUK,
OTUIATUBIIIUNA BEKCEJIb, UMEET MPaBO TPEOOBATH C OOA3ABIIMXCA TIEPE] HUM JIHII
BCIO YIJIAYEHHYI0D UM CYMMY C YCTaHOBIIGHHBIMHU TIpolieHTamMu (CT. 49
[Tonoxenust). O6beM TpeOOBaHU, KOTOPHIE MOXKET 3asBUTH JIUIIO, OIJIATHBIIICE
BEKCEJb, OIPENENICH YyKa3aHHOM cTarbeil. OIIaTUBIIMKA BEKCEIb BIIPABE
TpeOOBATh YIJIAThI B OPSAJKE perpecca OT OTBETCTBEHHBIX NEpe] HUM JIUIL, T.€.
JUL, CTOSIMIMX paHee YKAa3aHHOTO JUIA B Psy WHAOCCAHTOB, UX ABAJMCTOB, a
TaK)K€ BEKceneAaTeliss M akuenrtaHta (B mepeBoaHoM Bekcene). Ilpu omare
NEPEBOJHOTO BEKCENsl AaKIENTaHTOM (a B HEAaKUENTOBAaHHOM BEKcele -
BeKcesenareaeM) Ju00 MPOCTOro BEKCelld - BEKCeNleJaTeeM BEKCEIbHOe
0043aTeNbCTBO  MpPEKpalllaeTcs, TIOCKOJIbKY YKa3aHHbIE JIMIA, SBISACH
OCHOBHBIMHU JOJDKHUKAMH, HE UMEIOT MpaBo perpecca <**>. Takoll ke moaxon
pasnesnsicss U TMPEKHEW JTOPEeBOJIIOIMOHHON CyaeOHON mpakTukoii B Poccum
<k#*>_ CoBpeMeHHas apOUTpaKHAS MPAKTHKA TAK)KE€ YUYUTHIBAET OCOOECHHOCTH



CHEUaIbHOIO 3aKOHOJATENbCTBA. Tak, BbICHIME CyAeOHbIE MHCTAHIIMK Poccun
10 TAHHOMY BONPOCY Pa3bICHWIH CJIEIYIOIIEE.

<*> (Cwm.: HopocemoBa JI.LA. Bekcenb B X034HiCTBEHHOM 000pOTE:
KommeHTapuii npakTuku paccMoTpeHus cropos. M3z, 4-e, nepepad. u gom. C.
76.

<**> Cwm.: Tam xe. C. 76 - 77.

<E*E> 3akoHBI TPaXAAHCKHE C paszbsicHEHUSIMHU [IpaBUTENHCTBYIOIIETO
Cenara m kKoMMeHTapusMu pycckux topuctoB / CoctaBun U.M. TroTpromos.
Knura uetrepras. C. 90.

Cratest 47 llonoxkeHus mpeaycMaTpuBaeT, 4YTO BCE BbIAABIIUE,
aKIENTOBABIIIKE, MHAOCCUPOBABIINE MMEPEBOIHON BEKCEJIb UM MTOCTABUBIIUE Ha
HEM aBajb SIBIAIOTCS COJMIAPHO OOSA3aHHBIMHM TIEpEN BEKCEJEAEp:KaATEIEM.
Bekcenenepxarenp MMEET MPaBO MPEIbIBUTH HUCK KO BCEM ATUM JIMIAM, K
Ka)KJIOMY B OTJICJIbHOCTH U KO BCEM BMECTE, HE OyIy4u MPUHYXKIEH COOJII01aTh
P 3TOM TOCIIEIOBATEIIBHOCTD, B KOTOPOH OHH 00S13aJUCh.

OTHOWIEHNS, BO3HUKAIOLIME IPU BO3JIOKEHUU CONHAAPHOW BEKCEIbHOMU
OTBETCTBEHHOCTH, PETYIUPYIOTCA HOpMaMH CT. cT. 47 - 51 Ilonoxenus. B cBs3u
¢ 3tuM HopMbl 'K PD (ct. cr. 322 - 325) 0 conmaapHbIX 0053aTeNbCTBAX K
COJIMJIAPHOM BEKCEJIbHOW OTBETCTBEHHOCTH HE MPUMEHSIOTCS.

[Ipu paccMOTpeHHMH CHOpPOB  CyJaM  CIEAyeT y4WUThIBaTh, 4YTO
nporeccyanbHoil  GopMol MNPUBICUYEHUS K OTBETCTBEHHOCTH 110 BEKCEIIO
SIBJISIETCS TIPUBJICUCHHUE OOS3aHHBIX JIUIL B KauecTBe coOoTBETUUKOB (cT. 40 T'TIK
P®, cr. 46 AIIK P®). IlpeabsiBneHue ucka Wik TpeOOBaHUS O BbIJaye
CyneOHOro mpuKa3za K OJHOMY WJIM HECKOJbKUM JIOJDKHUKAM HE SIBJISIETCS
MPENATCTBUEM JJIsl TNPEIbSBICHUS HCKa WIM TpPeOOBaHUS K HHOMY JIHILY,
00s13aHHOMY T10 BEKCEJIII0, K KOTOPOMY TaKOBBIE HE TIPEIbSBIISLIUCE.

Brinecenue pemienrs o0 yJIOBIETBOPEHUM MCKa JUMOO BbIIada CyJaeOHOTO
IpHUKa3a B OTHOUIEHUU OJIHOTO MJIM HECKOJBKHUX OOsI3aHHBIX 1O BEKCEJIO JIUIT IO
OJIHOMY JIeTTy HE SIBJIAIOTCS OCHOBAaHUEM [IJIsi OTKa3a BO B3BICKAHUU CYMM IO
JIpyroMy TpeOOBAaHHIO, TPEIBIBICHHOMY K MHBIM OTBETCTBEHHBIM IO BEKCEIIO
JUIAM, €Cld CynoM OyAeT YyCTaHOBJIEHO, 4YTO 0053aTeIbCTBO IeEpes
BEKcele/iepkaresieM He UcnoiaHeHo. IIpu 3ToMm cynam ObLIO PEeKOMEHI0BaHO
Py PACCMOTPEHUU TPEeOOBAHUS, MPEIBSIBICHHOTO K HECKOJBKUM OOSI3aHHBIM
0 BEKCEJII0 JIMIaM, OOCYyIUTh BOMPOC O BO3JIO)KEHUH OTBETCTBEHHOCTH IIO
BEKCEJII0 Ha KaXJOro cooTBeTYyMka. Ha JOJDKHMKOB, B OTHOIIEHUH KOTOPBIX
OTCYTCTBYIOT OCHOBaHHMSI JJIi OCBOOOXIEHHMSI WX OT OTBETCTBEHHOCTH,
OTBETCTBEHHOCTh BO3JIaraeTcsi coiuaapHo. llpu ynoBieTBOpeHMHM HCKa Cy.l B
PE30JIIOTUBHOM 4YacTW pelIeHUs] YKas3blBae€T BCEX COOTBETYMKOB, 3a CYET
KOTOPBIX YAOBJIETBOPEH HCK, a TaKXE€ TO, 4YTO CyMMa HCKa MOJJICKUT
B3BICKaHHIO ¢ HUX conuaapHo (4. 2 ct. 207 ['TIK PO).



[Ipu paccmoTpeHnn TpeOOBaHUN IWIA, YIUIATUBIIETO IO BEKCENI0, K
IpYruM OOSI3aHHBIM TI0 BEKCEJI0 JIMIaM CIIEAyeT YYUThIBaTh, 4YTO IIPH
PErpecCHO OTBETCTBEHHOCTH IO BEKCENIO IMPABHJIA, YCTAHOBIEHHBIC II. 2 CT.
323 u n. 2 cr. 325 T'K P®, e npumensitorcsa. Cratbs 49 IlomoxeHus
yCTaHABJIMBAET, YTO JIOJDKHUK, OIUIATUBIIMKA BEKCEb, UMEET MPaBO TPEOOBATH C
00s3aBIIMXCS TIEpel HUM JIUII, T.€. JIMI], CTOAIIMX PaHEe YKa3aHHOIO JUIa B
pSly MHJOCCAHTOB, UX aBAJIMCTOB, a TAaKXKe BEKcesenaress W akienTtaHTa (1o
MEPEBOTHOMY BEKCEII0) <*>.

<*> [Tynaktsl 38 - 39, 41 IlocranoBnenus [Ineayma Bepxosroro Cyna PO
u Bricero Apoutpaxsaoro Cyna PO ot 04.12.2000 N 33/14 "O HekOTOpBIX
BOIIPOCAX MPAKTUKH pPACCMOTPEHMsI CIOPOB, CBS3aHHBIX C OOpalleHHEM
Bekcenei" // Becthuk Briciiero Apoutpaxnoro Cyga P®. 2001. N 2. C. 19.
Cm. Taxxke: m. 17 OO30pa THpakTUKH pa3pelieHus] CIOPOB, CBSI3AHHBIX C
UCIIOJIb30BAaHUEM BEKCEIsl B  XO3SIMCTBEHHOM OOOpOTE, YTBEPXKIAECHHOTO
uHpopmarmonHsM ucbkMoM [lpesunmyma Briciiero Apoutpaxksaoro Cyna P®
ot 25.07.1997 N 18 // Bectauk Briciiero Apoutpaxuoro Cyna P®. 1997. N 10.
C.78.

OcobeHHOCTH MNPUHYIUTCIBHOI'O B3bICKAHUA IIPU COJITUIAPHOCTH

CornacHo cTapoil cyneOHOM MNpaKTHUKE NpPHU OTCYTCTBUHM B PE3OJIIOLMH,
MPONHMCAHHOW B  HCIOJHUTENBHOM  JIUCTE, YKa3aHUd Ha  JIOJIEBYIO
OTBETCTBEHHOCTh HECKOJIbKUX JIOJDKHUKOB, B3bICKAHHUE MO CEMY JIUCTY MOXET
ObITh O0OpaIlleHO Ha KaXJ0ro M3 HUX BO BCEM CyMMe JIMIIL B Ciyyae
HEJIOKa3aHHOCTH, YTO MO CMBICIY MOTHMBOB pEIICHUS, HE MOMEIICHHBIX B
KpPaTKOW PE30JIIOLUHU, UMENIOCh B BULY UMEHHO JI0JIEBOE MPUCYKICHUE <*>.

<*> 3aKkoHBl TpaXIaHCKUE C pa3bsICHEHUSIMU [IpaBUTENBCTBYIONIETO
Cenara u koMMmeHTapusiMu pycckux topuctoB / CoctaBun U.M. TroTpromos.
Knura uerBepras. C. 91.

CoBpeMeHHass apOuTpakHasi TpaKTUKa MCXOAUT M3 TOTO, 4YTO MpHU
B3bICKAHMM JEHEKHBIX CYMM COJIMJAPHO C HECKOJIBKMX JIOJDKHUKOB B
VICTIOJIHUTEJIBHOM JIMCTE HE YKa3bIBAIOTCS CYMMBI, IOJJICKAIIUE B3BICKAHUIO C
KaXXJI0T0 U3 JOJDKHUKOB <*>. Beicumit Apourtpaxusiii Cyn P nonaraer, uto
IIPY B3bICKAHUU CYMM C IOPYYHUTEId U JTOJDKHUKA COJIMIAPHO B PE30IIOTUBHOU
YaCTHU PELIEHHUs CIEAYET yKa3bIBaTh O B3bICKAHUU COOTBETCTBYIOLLEU CYMMBI C
000MX OTBETUYMKOB COJIUJIAPHO <**>,

<E> [ToctanoBneHune denepanbHOro apOUTPaKHOTO cyna
Cesepo-3anaanoro okpyra ot 21.03.2000 N A05-7698/98-529/10.



<**> Jlynkt 11 OG30pa MpakTUKH pa3peuieHHs] CIHOPOB, CBS3AHHBIX C
npumeHenueM HopM ['K  P® o nopyuurtenbctBe, yTBEPKIACHHOIO
uHpopmarmonHsIM nucbMoM [lpesunnyma Beiciiero Apourpaxuoro Cyaa PO
ot 20.01.1998 N 28 // Bectuuk Briciiero Apoutpaxuoro Cyga P®. 1998. N 3.
C. 98.

MHOKECTBEHHOCTh Ha CTOPOHE KPEIUTOPOB
(comumapHbie TpeOOBAHNS)

ConupapHele TpeOOBaHMSA, KaK OTMEYaeTcsl B OOJBIIMHCTBE paboOT Mo
IPaXXTaHCKOMY IIpaBy, BCTPEYAIOTCS 3HAUUTEIBHO peEXe, YeM COJHAapHbIC
00s13aHHOCTH. HEKOTOphIM y4YeHBIM 3TO JaXe TMO3BOJUIO HEOOOCHOBAHHO
YTBEpXKAaTh, YTO AKTUBHAS COJUAAPHOCTb - WHCTUTYT MepTBbii (ILnsHnons)
<*>,

<*> Cwm.: Tpenunmun W.H. I'paxnanckoe mpaBo ryOepuuit llapcTtsa
[Tonbckoro u pycckoe B cBsA3M ¢ [IpoekTom rpaxaanckoro ynoxeHus. Oomas
4acTh 00s13aTeIbcTBEHHOTO 1paBa. C. 76.

[TpakThka mOKa3bIBAa€T, YTO TOBOPUTH O CMEPTH  COJUAAPHOU
MHOKECTBEHHOCTH Ha CTOPOHE KPEIUTOpa HECKOIBKO MPEKICBPEMEHHO. B3sTh
X0Ts OBl JBYCTOPOHHHE JIOTOBOPBI, CBSI3aHHBIE C OOHIEH COOCTBEHHOCTHIO,
KOTOPBIX y HAac JOCTaTOYHO. 3/1eCh BCErAa B MOTEHIUH 00S3aTENbCTBO C
AKTUBHOM CONMUIAPHOCTBHIO.

OcHoBaHMS BO3HUKHOBCHHUS COJIMAApHOCTH

B poccuiickomM MoJIOKUTENTFHOM IpaBe COJUIAPHOCTh TPEOOBAHUS MMEET
TaKue K€ OCHOBAaHUS BO3HUKHOBEHHS, KaK M COJIMIAAPHOCTb O0S3aHHOCTHU (CT.
322 TK P®). Ecin HeoOX0IMMOCTh YCTAHOBJICHUS COJMAAPHON OOS3aHHOCTH
MOCPEACTBOM MPSIMOTO YKa3aHHs B JOTOBOPE WJIM 3aKOHE HEPENKO OOBSICHSIOT
TSKECTBIO COJIMIAPHOM OTBETCTBEHHOCTH, TO 3TOT JOBOJ COBEPLICHHO HE
HOJIXOIUT JUIsl CONUAAPHOCTH TpeboBaHus. [loyemy ke mpu MHOKECTBEHHOCTH
Ha CTOPOHE KPEAUTOPOB COJIMAAPHOCTh HE mpenonaraetcs? HemHorue padboTel
comepkar oTBeT Ha 3TOT Bompoc. ®. Boab(hcoH BbICKa3bIBa€T HEKOTOPHIE
cooOpakeHHsI Ha ATOT cueT. Eciau KaxIblil U3 HECKOJNBbKUX KPEIUTOPOB HUMEET
npaBo TpeOOBaTh B CBOIO MOJB3Y BCE TO, YTO MNPHUYUTAETCA HECKOJIbKUM
KpeauTopaM, TO O3TO CBUAETEIBCTBYET O TOM, YTO MEKIYy KpEAUTOPaMHU
CYILIECTBYET Takas MpOYHasi CBsI3b, YTO ISl HUX JIOJKHO OBITH O€3pa3iiMyHoO,
KOMY W3 HUX JOJDKHUK YIUIATUT. ECM k€ MEXAy HUMU TaKOW MPOYHOM CBSI3U
HET, TO JJI1 HUX, KOHEYHO, HeOe3pa3InyHO, MOJIYUYUTh JU KaXA0OMy U3 HUX IO
paBHOI YacTH WM OAHOMY M3 HUX MOJYYHUTh 3a BCeX <*>.



<*> Cwm.: Bomshcon ®@. YueOnuk rpaxmanckoro mpasa P.C.®.C.P. Y. 1.
M., 1925. C. 78.

Takum 00pa3oMm, CONUAAPHOCTH KPEIUTOPOB HE MPE3IOMUPYETCS BBHUIY
HpEANoIaracMoro MHTEpeca CaMHX KPeauTopoB. Eciu cTeneHb WX J0BEpHUs
APYT K IPYTy JOCTATOYHO BBICOKA, OHU MOT'YT OTOBOPHUTH CBOIO COJIUIAPHOCTD,
HE pa3BepCcThiBas TpeOOBaHMSA. B NPOTHMBHOM ciy4ae MO ymoiuaHuio (3a
UCKJIFOYEHUEM CIyYasl ¢ HEACTUMBIM IPEAMETOM O0s3aTEeNbCTBA) UX yYACTHE
OyneT M0JEBhIM.

IIpaBa xpeauTopoB

Cornacno 1. 1 ct. 326 'K P® nipu conuaaproctu TpeOoBaHUs T000H U3
COJIUJAPHBIX KPEIUTOPOB BIIpaBE MNPEIBbIBUTh K JODKHUKY TpeOOBaHHE B
noJiHoM o0beMe. Takum 00pazom, /Uil TOJDKHUKA COJUIApHbBIE KPEAUTOPHI Kak
OBl CIIMBAIOTCSI B OJJHOTO CYOBEKTa, B TOM CMBICJIE, YTO ISl HETO COBEPIICHHO
0e3pa3nTuYHbBIM  JIOJDKHA  SIBJSITBCA  JIMYHOCTh  KaXKJOTO U3  COJUIAPHBIX
KpeauTopoB. JIro0ol U3 HUX U BCE OHU BMECTE SIBISIOTCSA YIPABOMOYEHHBIMU
TpeOOBaTh UCTIOIHEHUS.

TeopeTrueckn MOXKHO ObLIO ObI YCTAHOBUTH MHOE NMPaBUIIO: MOTPEOOBATH
WCIIOJIHEHHMSI, PABHO KaK U MOJYYUTh €ro, COKpEIUTOPbl MOTYT JINOO BMECTE,
MO0 OAMH M3 HUX, HO MO YCTAaHOBJIEHHOMY IpEICTaBUTENLCTBY. HekoTopeie
aCIEeKThl HEXKEJIATEIbHOCTU TAKOrO PETyJIMPOBAHUS TPOJEMOHCTPUPOBAHBI
COCTaBUTEISIMU ITpoekTa I paxknanckoro ynoxenus Poccniickont Mmnepun. [Ipn
JNEUCTBUM TIpaBWja, IO KOTOPOMY HEAEIMMOE HCHOJIHEHUE MOXKET ObITh
MOTPeOOBAaHO U MPHUHSITO TOJIBKO BCEMH COBEPUTEISIMA COBMECTHO, HA MPAKTUKE
MOET BO3HMKHYTh Ba)XHO€ HEYJ0OCTBO: B CiIy4ae OTKa3a OJHOIO U3
COBEpHTENIEH JIEWCTBOBATh 3a0JHO C MPOYUMMH, O3TU MOCIEAHUE JIUIIATCS
BO3MOXXHOCTH TIOJIyYUTh YJOBJIETBOPEHHE. B 1ensiX NperoTBpalleHHs] 3TOro
Heyo0cTBa M cieaysl nmpuMepy OONBIIMHCTBA 3aKOHOJATENbCTB, HACTOSLIMIMA
[IpoekT npenocTaBisieT KaxI0My U3 BEpUTENIEH 10 HeAeTuMOMY 003aTeNIbCTBY
CaMOCTOSTEIILHOE TIPaBO TPEOOBATH UCTIOTHEHUS BCETO 0053aTeNbCTBA <*>,

<*> ['paxxnanckoe ynoxxenue. [Ipoext / Ilog pea. .M. TroTpromoBa, COCT.
AJL Caatuman. T. 2. C. 211 - 212.

B poccuiickoM 3akoHE MpeAnoaaraercs, 4to A0 NpeabsBICHUS TPeOOBAHMS
OHUM W3 COJNWAAPHBIX KPEAUTOPOB  JIOJDKHUK  BIOpPaBe  HMCIOJHATH
0043aTeNbCTBO JIIOOOMY U3 HUX 110 CBOEMY YCMOTPEHHIO.

TakuM 00pa3oM, HECMOTPSI Ha U3BECTHOE FOPUIUYECKOE PABEHCTBO U JJAXKe
€IMHCTBO COJIMAAPHBIX KPEIUTOPOB, 3aKOHOJATENb YYHUTHIBAET WHTEPECHI
KPEAUTOPOB IPU B3aMMOOTHOIIEHUH UX Mexay coboi. IlosTomy, Kak TOJIBKO
OJIMH U3 KPEeAUTOPOB IMpPEabsBIsSET TpeOoBaHHE K JOJDKHHKY, PaBEHCTBO



KPEAUTOPOB JJIsi JIOJDKHUKA YCTPAHSETCSA B MPEANOJIOKEHHH TOTO, YTO
npeabsBiIeHUEe TPeOOBaHMUS OAHUM M3 KPEAUTOPOB SIBJISETCS CIEICTBHEM
JIOTOBOPEHHOCTU KPEAUTOPOB MEKIy coboi. CienoBarenbHo, C 3TOr0 MOMEHTA
JOJDKHUK OKa3bIBA€TCSl CBSI3AHHBIM TIPEIIBSBICHHBIM K HeMy TpeOOBaHHEM
KOHKPETHOTO KpeAUTOpa M YXKe HE BIPABE MO CBOEMY YCMOTPEHHIO UCIOJIHATDH
00s3aTeNbCTBA KAKOMY-JIMOO APYTOMY KPEAUTOPY.

B cpaBHUTENBHOM acmeKkTe MpuMedaTeNbHbl MOJOXKEHUs ['pakaaHcKoro
3akoHa JlarBuu 1937 r. CornmacHo ct. 1681 B ciayyae nmpeabsBICHHsS OJHUM W3
COKPEIUTOPOB HCKa 00 HCIMOJHEHUH [OJDKHUK HE MMEET MpaBa IMPOU3BECTH
yIiaTy KOMY-THOO M3 OCTaJIbHBIX, M Takas yIulara He OCBOOOXKIAET €ro OT
00s3aTeNbCTBA IEPET UCTLIOM.

B otauuune oT poccHiicKOTo Mpasa, 3/IeCh peub UAET O MPEAbABICHUN HUCKA
<*>  a He TpeOOBaHUA, a TaKkKe 00 YCTAaHOBJIEHUU TMOCIEICTBUN YIJIATHI
KPEAUTOPY - IPYTrOMY, HE TOMY, KTO TIPEeIbsBUI TPEOOBaHNE.

<*> AHanmornuHblil ojaxo ucrnosnb3zoBad B ['K Typkmenucrana (ct. 481),

[Betiiapckom o6s3aTenbcTBeHHOM 3akoHe (cT. 150 (3)), 'K Ksebeka (cT.
1543).

[IpsiMO MPOTHBOMOJIOXKHBIN MOJIX0J] OOHAPYKUBAETCS B HEMEIIKOM ITpaBe.
JIOJDKHMK BIIpaBE MO CBOEMY YCMOTPEHHUIO MTPOU3BECTU UCIIOJHEHUE OJHOMY W3
KPEIUTOPOB U B TOM CITydae, KOT/1a OJIMH U3 KPEIUTOPOB YK€ MPEIbIBUI UCK 00
ucnonHenun (§ 428 BGB). O0BsicHsieTcss 3TOT MOAXOJ B HEMEIIKOM MpaBe
cnenyromuM obpazoM. Hannure HECKOIBKUX KPEAUTOPOB MCIOIHSAET IBOWHYIO
(GYHKIUIO: JOJDKHUK MOXKET KaKJIOMY M3 HUX COBEpIIATh YIUIATy, U KOKIbIA U3
HUX UMEET MPaBo TpeOOBATH yAOBJIECTBOPECHUS U MPEANPUHUMATHL HEOOXOAUMBIC
Mepbl oOecredeHus. ITUMH JBYMS (YHKIUMAMH ONPENesaeTcs MNpupoja
uHCTUTYyTa. VM OBIIO OmMOKOW TymMaTh, YTO MPEIBSBICHUWE HCKAa OJHUM U3
KPEAUTOPOB (UKCUPYET €ro JUYHOCTh TaK, YTO JOJDKHUK YKE HE MOXKET
COBEPIIUTD YIUIATY APYTOMY. ITO 3aTPOHYJIO ObI MPaBO JTOKHHUKA, OTHSIIO OBl Y
HEro mpaBO BbIOOpa M JUIIWIO Obl MHCTUTYT OJHOTO W3 BAXKHEUIIUX €ro
MPEUMYIIECTB <*>,

<*> Cwm.: beparedt @., Konep U. I'paxaanckoe npaso ['epmanun. C. 236.

HmeeTcs B auTepaType M pelieHHe ISl TAKOTO PEIAKOTO MPaKTHUYECKH, HO
BCE JK€ BO3MOXKHOTO cCllydasi, KOTJa MCK MPEIbsABICH, XOTS W OTIEIBHO, HO
OJTHOBPEMEHHO HECKOJIBKHMH KPEIUTOPAMH: JODKHHUK MOXET YIUIATUTh JOJT
OJIHOMY M3 HUX, [10 CBOEMY BBIOOpY <*>.

<*> Cwm.: 'oneBunckuii B. O mpoucxoxaeHnn u aejieHun o0s3arenbeTs. C.
223.



YrnoMuHaHue B 3aKOHE O TOM, YTO /10 MPEABSIBICHUS OJTHUM U3 KPEIUTOPOB
TpeOOBaHMS K JOJDKHUKY TIOCICAHHI BIpaBe UCIOJHATh 00s3aTEIbCTBO
T000MY W3 KPEIUTOPOB MO CBOEMY YCMOTPEHHIO, HE CJelyeT BOCHPUHHUMATH
KaK yIpaBOMOYEHHOCTb JOJDKHUKA HAa IOCPOYHOE HcIioNHeHue. Peub 31ech uuer
O HaJUIeKallleM MCIOJHEHUH, TO3TOMY OHO JOJDKHO OTBEYaTh BCEM
TpeOOBAHMSIM 3aKOHA, MHBIX MPABOBBIX aKTOB, OObIYAEB JAEIIOBOTO 000pOTa M
YCIIOBUSIM CaMOT0 00s3aTelIbCTBA.

Bo3paxenus 1omxHAKa

JIOMKHUK HE BIpaBE€ BBIIBUraTh MPOTUB TpeOOBaHHUS OJHOTO U3
CONUAPHBIX KPEIUTOPOB BO3PAXKECHHS, OCHOBAaHHBICE HA TAKUX OTHOIICHHUSAX
JOJDKHHUKA C IPYTUM COJUAAPHBIM KPEIUTOPOM, B KOTOPBIX AHHBIA KPETUTOP
He ydacTByeT (1. 2 cT. 326 'K POD).

WU 31ech BO3pakeHUS JOKHHMKA MOTYT OBbITh WM OOIIMMH, T.C.
IOPUTOJTHBIMU JUISL 3asIBJICHUS IPOTUB KaXAO0r0 U3 KPEAUTOPOB, WIH YaCTHBIMU,
IPUTOTHBIMHU IS 3asIBJICHUS TOJIBKO IPOTUB KOHKPETHOTO KPEIUTOPA.

[Tosicuenne Haxoaum, B yactHocTH, y O.C. Modde. Tak, JOTKHUK MOXKET
OTKJIOHUTHh TpeOoBaHME KpeauTopa (Hampumep, o0 yIuiare MOKYHMHOM IIeHbI),
€CIi HM OT OJHOrO0 M3 KpPEIUTOPOB HE OBLIO TOJYYEHO OCHOBAaHHOE Ha
00s13aTeNLCTBE BCTPEUHOE YJOBJIECTBOPEHHE (B TPUBEIECHHOM TIpUMEpe -
KyIUIeHHas Bemlb). Ho, moiay4yuB, HampuMep, OTCPOUKY MCIOTHEHHUS OT OJHOTO
U3 KpEOUTOpOB, HEJNb3sd CChUIATBCS Ha HEE TMPOTUB  TpeOoBaHUS,
MPEIBIBICHHOTO JPYTUM KPEAUTOPOM <*>,

<*> Cwm.: Modde O.C. O6uiee yuenue 06 ods3arensctBax // Modde O.C.
N36pannbie Tpyasl. B 4 1. T. III. O6s3aTenscTBenHoe npaso. C. 118.

MoxeT nmpeacTaBiATh UHTEPEC U IPYroe OTCYTCTBYIOIIEE B POCCUICKOM
npaBe mnpennucanue. CormacHo cr. 6:15 (3) 'K HunepmanmoB mpotus
JOJDKHUKA HE MOXKET HCIOJb30BaThCsi TO OOCTOSTEILCTBO, YTO IMPABO HCKa
MIOKOUTCS Ha OOIIEM COBMECTHOM HUMYIIECTBE, €CIM ATO MPaBO CIEAYyeT U3
JIOTOBOPA, KOTOPHIN OH 3aKIIIOUMII C YYACTHUKAMH, HO HE 3HAJ U HE JOJHKEH ObLT
3HaTh, YTO 3TO MPABO CTAHET YaCThIO OOIIEr0 COBMECTHOIO UMYIIIECTBA <*>.

<*> TI'paxnmanckuii koaekc HwupepnangoB / OtB. pen. ®.UM.
@enbaoprorre; Ilep. ¢ romwt. M. @epmrmana. C. 284.

B HemerkoM mpaBe IpsiMO YCTaHABIMBAETCS TIPABUIIO, COTJIACHO KOTOPOMY
IIPOCPOYKA OJTHOTO U3 COTUAAPHBIX KPEIUTOPOB JICHCTBUTENIbHA U B OTHOIICHHUH
oCcTalbHBIX KpeauTopoB (a03. 1 § 429 BGB). Takum 00pa3om, JTOKHUK BIIpaBe
MPOTUBOIIOCTABUTh  JTIOOOMY KPEAUTOPY BO3PaXKEHHUs, OCHOBAHHBIE Ha
MPOCPOUKE, TOMYIIEHHON OJTHUM U3 KPEIUTOPOB.



He MeHee MHTEpECHBIM MPEACTABISAETCS M NPABWIO O TOM, YTO KOTJa
TpeOOBaHME U JIOJIT COBIAJAIOT B JIMIIE OJJHOTO U3 COJNMIAPHBIX KPEAUTOPOB, TO
paBa OCTAJBHBIX KPEIUTOPOB IO OTHONICHUIO K JIOJDKHUKY MpEKpaniaroTcs
(a63. 2 § 429 BGB). OtHoleHuss MEXIy KpeauTropamMu B JajibHEHIIeM
OMUPAIOTCS Ha OCHOBAaHUE, KOTOPOE 00pa30Balio UX CONMUIAPHOCTh. OAHAKO ATO
IPaBUJIO MOXET BBI3BIBATH OIPEACIICHHbIE 3aTpyaHeHus. JlomycTum, 4Tto JBa
IOPUINYECKUX JIMIIA COMIAPHO BBIJAIHN 3a€M JPYTroMy IOpuaudeckomy suiy. B
JaNbHENIIEM OJWH W3 KPEAUTOPOB M JOJDKHUK B PE3YNbTATE CIUSHUS WIH
NPUCOEANHEHNUA O0pa3oBalil OJHO IOpUANYECKOoe JuIo. Takum o0pas3oMm,
TpeOOBaHUE OJHOTO W3 KPEOUTOPOB COBIAJIO C JOJTOM JIOJDKHHKA, MO0 OH
OJIHOBPEMEHHO MMEET MPaBO TpeOOBATh BO3BpaTa CyMMBI 3aiiMa U 00s3aHHOCTb
o ee Bo3Bpary. IIpencraBisercsa, 4To NpH OTCYTCTBHM MHOTIO B COTJIAIIEHUU
MEXIy KpEAUTOpaMu TOT W3 HHUX, KOTOPBIA CIWJICA C JOJDKHUKOM WM
MIPUCOEIMHUI €r0, 00s3aH YIUIATUTh JAPYTOMY KPEAUTOPY IOJOBHUHY CYMMBI
3aiiMa. MHBIMU ciioBaMH, CIEQyeT MpU3HATh, YTO B 3TOM CIy4ae HMEIOTCS
OCHOBAaHUS ISl IPUMEHEHUS aHAJIOTUYHOIO YCTaHOBJIEHHOMY B 1I. 4 cT. 326 I'K
P® npaBoBoro perynupoBaHusi.

[TocKOJIbKY pa3BepCcTKa IMOJIYYEHHOTO MEXIy KpEeauTopaMu €CThb HX
BHYTPEHHEE JI€J0 U JIOJDKHUKAa OHA HE KacaeTcsi, TO BOIPEKU OLIMOOYHOMY
mHeHuto ['. [lepuOypra oH He MOXeET 4TO-TMOO TpebOBaTh OT KPEAUTOpa,
MOJTY4aroIIero UCToJHEHUE, "B o0ecrieueHue (rapanTuio) TOTro, 4YTO UCTIOJHEHHE
OyJIeT pacnpeaeneHo MEXIy BCEMH OCTaJbHBIMHU KpeauTopamu' <*>.

<*> JlepuOypr I'. Tlangektol. T. 2. OOs3aTenscTBeHHOE MpaBo. M3a. 3-e.
M., 1911. C. 68.

B mpaktuke MexayHapoJHOTO KOMMEPUECKOro apOMTPaKHOTO CyAa MpHU
ToproBo-npomeliniiecHHOM mnamate P® wuMeroTcs ciiydaw, Korga JOJDKHUK
BBIJIBUTAET BO3PAKECHUS TPOTHUB UCKA OJTHOTO COJUIAPHOTO KPEIUTOPA, OJHAKO
TaKOBBIC BO3paXCHUS CBSA3aHBI ¢ TpeOOBaHWEM K JpyroMmy JMily. Tak, B
pEIIEHNM YKa3aHHOIO CyJa OTMEYaloCh cieayrpliee. Marepuamamu jaena
MOJITBEPKIAETCS, YTO MCTIOM TIOCTABJIEH OTBETYMKY TOBAP CTOMMOCTHIO,
YKa3aHHOM B HMCKOBOM 3asBJICHUU. DAKT MOCTABKU TOBApA M €r0 CTOMMOCTH
OTBETUMKOM HE ocnapuBatorcs. OIUlaTuB  JUIIb  4YacTh  CTOMMOCTH
MOCTABJIEHHOTO TOBAapa, OTBETYMK TEM CaMbIM HE BBINOJHWI HaIJICKaIUM
00pa3oM MpeIyCMOTPEHHBbIE KOHTPAKTOM yCJIOBHS IuiaTexa. [lo MHeHHIo
MKAC, cchuika OTBETUMKA Ha JOJT MEPel HUM U3TOTOBUTENS TOBAPA HE MOXKET
CITY’)KUTh OCHOBAHUEM JIJI1 OCBOOOKICHUSI OTBETUMKA OT UCIIOJIHEHUSI UM CBOETO
00s13aTeNIbcTBA IO OIUIaTe TOBapa, MOCKOJBKY 3aBOJ HE SBJISIETCS CTOPOHOM
JAHHOTO KOHTpakTa W, KPOME€ TOro, MO YCIOBUSIM KOHTPAKTa BCE IUIATEKU 3a
IIOCTABJICHHBIN TOBAp MOKYNATENb JOJDKEH MEPEUYUCIATh HAa CYET MPOJABLA, T.€.
HCTIA, KOTOPBIM B 3aKJIIOUYEHUHU JAPYTUX KOHTPAKTOB, M3 KOUX BO3HHUKIA
3aJJ0JKEHHOCTD 3aBOJIa NIEPE]l OTBETYMKOM, YUACTHUSI HE TPUHUMAJ.



Ho naxe ecnm Ow1 Hapsimy ¢ mpopaBiiom (uctirom) MKAC mpusHan Obl
3aBOJI CTOPOHOM JIaHHOTO KOHTPaKTa, TO U B 3TOM ClIy4ae, UCXO/Isl U3 TOr0, YTO B
CHUJIy HOPM MPUMEHUMOro poccuiickoro mpama (ct. 322 u cr. 326 'K POD)
BBITEKAIOIIIEE U3 JAaHHOTO KOHTPAKTa TPpeOOBaHME CTANIO OBl COMIAPHBIM, UCTEIl
KaK OJIUH U3 COJMUAAPHBIX KPEAUTOPOB ObLT ObI BIIpaBe MPEAbSIBUTH K TOJKHUKY
(oTBeTuMKY) TpeOOBaHUE O B3BICKAHUM 3310JKEHHOCTHU B MOJIHOM O00bEME.

VYuuthiBas, 4TO B OT3bIBE HAa MCK U B 3aCeIaHUM apOUTpaka OTBETUUK HE
OCHOPWJI CTOMMOCTh IOJYYEHHOTO TOBapa M CYMMY CBOEH 3aJ0JDKEHHOCTH
HCTIy, @ 00S13aHHOCTh MOKynaTens (OTBETYUKA) YIUIATUTD LIEHY 3a MMOJTYYEHHBIH
TOBap npenycMoTpeHa ctT. 53 u cr. 54 Benckoit kouBeHunu 1980 r., pedoBanue
MCTLUA O B3BICKAHUM C OTBETYMKA CYMMBI OCHOBHOIO J0JITa MOJJIEKHUT
YAOBJIETBOPEHUIO <*>,

<*> Pemenue no aeny N 150/1997 ot 19.02.1998. ApOutpaxkHast mpakTuka
MEXIYHapOIHOTO KOMMepUYecKoro apoutpaxkuoro cynaa rnpu TIIIT P® 3a 1998 r.
Il KoncynprantlLitoc.

HOCHGI[CTBI/IH IMOJIYUYCHUA UCITOJIHCHUA OAHUM U3 KPCAUTOPOB

Hcnonnenne o00s3aTeNbCTBA TMOJHOCTHIO OJHOMY U3  COJIUJAPHBIX
KPEIUTOPOB OCBOOOXKJIAET JOJKHUKA OT UCHOJIHEHUS OCTAJIBHBIM KPEIUTOpPaAM
(m. 3 cr. 326 'K P®). D10 mpaBmio 0OoJjiee 4YeM OYEBHUAHO, IMOCKOJBKY
MIPOTHUBOIIOJIOKHBIN MOAXOA MPUBOAMI Obl K HEOCHOBAaTEILHOMY OOOTAIEHUIO
KpeauTopoB. BMecTe ¢ TeM ciielyeT TakKe y4ecTbh, UTO JaHHAasi HOpMa HE UMEET
CBOUM TIPEAMETOM YPEryJupoBaTh CHUTYyallMi0 C HEMOJHBIM HCIOJTHEHUEM
OJIHOMY U3 KpeAUTOpOB. YacTUYHOE HMCIOJHEHHE JOHKHUKOM 0053aTelbcTBa
OJIHOMY M3 KpEIHUTOPOB HE OCBOOOXKIAET €ro OT MCIOJHEHUS OCTaBLIErocs
J0JITa HU TEepell OCTAIbHBIMH KPEIUTOPAaMU, HU TEpell KPEOUTOPOM, YiKe
MOJIYYUBIINM YaCTUYHOE HCIIOJIHEHHUE.

ConumapHoCTh TpeOOBAaHMS BBI3BIBAET HEOOXOJUMOCTH YPETYIUPOBAHUS
B3aUMOOTHOIIEHUN  Mexnay  kpeautopamu.  ColMIApHBIA  KpPEIUTOD,
MOJIYYMBIINKM UCIIOJIHEHHUE OT JOJDKHUKA, 00s3aH BO3MECTUTh MPUUYUTAIOIIEECS
JIPYTUM KpEIUTOpaM B PaBHBIX JIOJSAX, €CIIM WHOE HE BBITEKAET M3 OTHOIICHHIM
Mexay HumH (11. 4 c1. 326 'K PO).

Kak yxaspiBaer E.A. CyxaHOB, B 3TOM Clly4ya€ BO3HHMKAET JOJIEBOEC
0043aTeNbCTBO  MOJIYYMBIIETO HCIOJIHEHHE KpeauTopa (CTaHOBSILIETOCS
JOJDKHUKOM) TIepe]l OCTaBIIMMUCS KpeauTopamu <*>. HeoOX0IuMoO 100aBUTh,
YTO JaHHas CUTyallus MpeAcTaBisieT cOO0N Kak Obl 3epKaibHOE (TIEPEBEPHYTOE)
OTOOpaX€HWE OTHOLICHUM TP MHOXXECTBEHHOCTH JIOJKHUKOB B YCIIOBHSX
UCIIOJTHEHUS 0053aTeIbCTBA OJHUM U3 HUX. [103TOMY, KaK yKa3bIBajaoCh BHIIIIE,
J10JIeBOE 00s13aTEIBCTBO 3/IECh BOSHUKAET JIMIIIb B TOM CITydae, €CIu KPEAUTOPOB
MepBOHAYAILHO ObUTO OoJsiee ABYyX. B MpOTMBHOM cilydae BO3HHMKAET OOBIYHOE
00513aTENHCTBO MEXKY TIOJYYMBIIUM HWCIIOTHEHUE B IIEJIOM KPEAUTOpOM (B



KOTOpPOM OH ABJIACTCA I[OJ'DKHI/IKOM) U APpYruM KpeauTOpOM, HCIIOJIHCHHUA HC
IMOJTYyYHUBIINM. Ecnayu B OTHOIIEHUSX C MACCUBHOM MHOXXECTBEHHOCTBIO TOBOpAT
O BO3HHUKHOBCHHUU PEIpCCCHOI'O Tp€60BaHI/ISI H PerpeCCHOIO O6HB&TCJ’IBCTB3, TO
IIpu AKTUBHON MHOE€CTBEHHOCTHU BO3HHUKAIOMICTO Y IMOJIYYHUBIICTO UCIIOJIHCHUC
KpcauTopa 00s13aTeNILCTBA CIICOUaJIbHOI'O HAMMCHOBAHHUA HC HMMCCTCA <**> C
PETPCCCHBIM 00513aTEILCTBOM €r0 POAHUT TO, YTO OHO BO3HHKACT Ha OCHOBAHUHU
3daKOHa U IIPpHU HAJIMYIHUH O6CT05IT€JII>CTB, YKa3aHHBIX B 3aKOHC. BOSMO}KHO, 34CCh
HMCHOTC OCHOBAHUS IIPUCBOHUTL JOTOMY O6$IS&TCJ'H)CTBy HaAaMMCHOBAHUC
IMpOrpeCCHOTO 00s3aTeJIbCTBA M COOTBETCTBECHHO IMPpOTrpeCCHOTO Tpe6OBaHI/I$I.

Opnako enBa U cieayeT 0e3 He0OXOAUMOCTH MPUYMHOXKATh YHUCIO CYIIIHOCTEH
<***>.

<*> TI'paxxnanckoe npao. B 2 1. T. II. ITonytom 1 / OtB. pen. E.A.
CyxaHoB. 2-¢ u31., nepepad. u gom. C. 27.

<**> XoTs B JuTEparype HUHOrJa U TpeOOBaHUSI COKPEIUTOPOB K
KPEAUTOpPY, IMOJIyYMBIIEMY HCIIOJIHEHHE, HAa3bIBAlOT perpeccoMm  (CM.:
I'paxxnanckoe mpaBo. YueOHuk st By3oB. Yacte mepBas / Ilox pen. T.W.
WNnnapuonosoii, b.M. TI'onrano, B.A. IlnerneBa. C. 333 (aBtop rnaBel H.I.
Barneepa)) m100 uMeHYIOT MOJO00OHO MpaBy YIJIATUBIIETO JOJKHUKA MTPAaBOM Ha
obOpatHoe TpeboBanue (cm.: [lobemonocuer K.II. Kypc rpaxknanckoro mpasa.
Yacte TpeThs: JloroBopsl u obsizarenbcTa. C. 102).

<**E> Tloa mporpecCHBIM 0053aTEIHLCTBOM HIIM IMPOTPECCOM B JIUTEPATYPE
MMOHUMAETCSI TO OCHOBHOE 0053aTEIbCTBO (MJIM MPSIMOE), UCIIOTHEHUE KOTOPOTO
u mnopoxnaer perpeccHoe (cMm.: bacun FO.I'. OO6 oOTBETCTBEHHOCTH 3a
HapyllIeHne KOMMEpPYECKOTro 00s13aTeIbCTBA MO 3aKOHOAATENbCTBY PecnyOinku

Kazaxcran // [IpobGsieMbl COBpeMEHHOTO IpakaaHckoro npapa: CO. crareil. M.,
2000. C. 196).

IIpencraBisgercss, 4TO OTHOLIEHUS MEXAY COJIUAAPHBIMU KpEIUTOpPAMHU
MOT'YT HWMETh pa3IM4HbIE OCHOBAaHMs, KOTOpbIE HE  MPEAINOJararoT
BO3HUKHOBEHHUSl Yy TMOJYYMBILIETO OT JOJDKHUKA HCIIOJIHEHUE 0053aTeabCcTBa
nepen  OpYyrMMH  KpeAMTOpaMH, €cld  3TO0  00sA3aTenbCTBO  OyneT
peycCMaTpUBaTh MHOE paclpeeieHue A0JIek, MOCKOJIbKY HopMa 1. 4 cT. 326
I'K P® sBmgercs pgucno3utuBHOM. Hampumep, KpeauTopbsl —SBISIOTCA
POACTBEHHMKAaMH M TIOJy4YEHHOE OJHMUM M3 HHUX OCTA€TCI B €ro XKe
COOCTBEHHOCTH WJIM KpPEIUTOPbl MOTYT OBbITh YYaCTHUKAMH TPOCTOIrO
TOBApUILECTBA, KOTOPOE MPENyCMAaTPUBAET pA3ACICHUE IOJYYEHHOTO HE B
paBHBIX J0JIX, @ B MHOW nponopuuu (ct. 1048 I'K P®). JIpyrum npumepom
MOXXET CIYXKUThb Tepeaadya COOCTBEHHUKAMM 3/aHUSI B apEHAy U TOJIyYEeHHE
OJHMM W3 HUX apeHJHOM IuIaThl. PacnpeneineHue IOIYy4EHHOIO MEXIY
KPEIUTOPAMHU CJIEAYET OCYILECTBIIATH IPONOPLUMOHAIBHO HUX JOJISIM B IIPaBe
oOmieit noneBoit coOCTBEHHOCTH Ha 3/1aHue. Emie co BpemeH puUMCKOro mpasa
CYMTAJIOCh, YTO PEIIEHUE BOIIPOCA O PErpecce YAOBIECTBOPEHHOIO KPEAUTOPA B



MOJb3Y MPOYUX KPEIUTOPOB HEIb3S BBIBECTU M3 CYIIHOCTU KOPPEATBHOTO
o0s3aTeNbCTBA KaK TaKOBOTrO, HO JJIA OTOr0 HaaAo oOOpaTUThCA K
IPaBOOTHOIICHHIO, HA MTOYBE KOTOPOTO BO3HUKIIO KOppeagbHOE 00s3aTENIbCTBO
<*F>

<*> Cwm.: bapon 0. Cucrema pumckoro rpaxuanckoro npasa. MUza. 3-e.
Bein. 3. Ku. IV. O6s3arensctBenHoe mpaso. C. 104.

Ecim HuUKAakMX WHBIX TpPaBWI COKPEAUTOpPAMU HE YCTAHOBJICHO,
BO3HMKAIOIIIEE 0053aTE€IbCTBO KPEAUTOPA, MOIYUHBIIETO UCIIOJIHEHUE, CIEIYET
KBATH(UITUPOBATh KaK 00s3aTEICTBO, UMEIOIEe MPUPOTY HEOCHOBATEIHLHOTO
oOoraiieHus.

B HEKOTOpBIX HMHOCTPAaHHBIX MPABOMOPSAIKAX 3aKOH MpeaycMaTpUBaeT
OCBOOOXJIEHHE JOJDKHUKA OT HCIOJHEHHS  COOTBETCTBYIOIIEH  YacTH
o0s3aTeNIbCTBA B CIy4yae OTKa3a OJHOTO W3 COJIUJAPHBIX KPEIUTOPOB OT
TpeboBanus B oTHomeHuu AomkHuKa (cT. 483 'K Typkmenucrana, ct. 459 T'K
['py3un). B oreuecTBeHHOM ke TUTEpaType, HAIIPOTUB, YKA3bIBAETCS, YTO, €CIIH,
HampuMep, OJIMH M3 KpeauTopoB mpoctut aoar (ct. 415 T'K P®), sto He
IpeKpaliaer mnpas Apyrux <*>. OQHako MOCJeIHEee KacaeTcs COJIUIAPHOCTH
JI0JITa TIPU CMEIIAHHOW MHOKECTBEHHOCTH.

<*> ['paxxanckoe npapo: Y4yeOHUK Ayt By30B. YacTs nepsas / [lox pen.
T.U. Unnapuonosoii, .M. I'ourano, B.A. Ilnetnesa. C. 333 (aBTop riassl H.I'.
Baneesa).

Pocculickoe 3aKOHOIATENBCTBO JISI AKTUBHOM COJMIAAPHOCTH, B OTINYHUE
OT COJUAAPHOCTH HAa CTOPOHE JOJDKHHMKA, HE YCTaHABJIMBACT HUKAKUX MPABUI
NPUMEHUTEIBHO K CypporaTtaM WCIOJHEHHUs, a TakKe HWHBIM crocobam
npekpaiienusi 00si3aTenscTB. [1o Ooubliel 4acT XpaHUT MOJTYAHHUE O STOMY
BOIIPOCY U COBPEMEHHAsI HaykKa. B crapoil iuteparype Ha 3TOT CUET UMEIIUCH
HEKOTOpbIe yKa3aHus. M3 uncna apyrux crnocoO0B MpeKpalieHus: 0053aTebCTB
OJIMH TOJBKO 3a4€T MOXET 3aMEHUTh yIuiaty (compensatio est instar solutionis).
[ToroMy eciM JDOJKHMK M OJWH W3 COJNUAAPHBIX BEPUTENEH HAXOISTCS BO
B3aUMHOM 00s53aTEIbHOM OTHOIIIEHUHU, BMEIIAIOUIEM B ce0si TpeOyembie mJis
3auera ycJIOBUSA, TO 3a4E€T COBEPIIAETCS B CHIIYy CaMOT'0 3aKOHA U OCBOOOXKIAET
JOJDKHUKA OTHOCUTENIBHO BCEX COJMMAAPHBIX BEpUTENIEH, TOUHO TaK ke, KaK ero
OCBOOOXK/IAeT yIulaTa, MPOU3BEICHHAs TOMY BEPUTENI0, OTHOCUTEIBHOIO
KOTOPOI'O0 IPOUCXOAUT 3ayeT. Takou 3ader HMMeeT CHIIy IIPOTUB KaxKI0ro
BEPUTEIIS, MPEIBABISIONIETO UCK, YKE TOCIIE €ro BOCMOCIEIOBAHUS <*>,

<*> Cwm.: N'oneBunckuii B. O npoucxoxaennu u aenennn 00s3arenseTs. C.
224. 31ech HYKHO 3aMETHUTh, YTO 3a4€T, KOHEYHO, HE MOYKET COCTOATHCS B CUITY
3aKOHA, TaK KaK POCCHICKUN 3aKOH TPEOYET ISl HETO BOJCU3BSIBICHUS XOTS OBl



OJTHOM M3 CTOPOH, HA YTO HAM YK€ MMPUXOIUIIOCH YKa3bIBaTh B CBS3U C CyIeOHOM
NPAKTUKOM, KOTOpash TakKe CTOUT Ha M3JIO0KEHHBIX HaMU MO3ULUSIX (CM.:
Capb6am C.B. I[IpekpaiieHue 0053aTeIbCTB 3a4€TOM B apOUTPaKHOM TIPAKTUKE //
XozgitictBo 1 npaso. 2001. N 10. C. 88; n. 5 O030pa NpakTUKU pa3pelieHUs
CIIOPOB, CBS3aHHBIX C TPEKpAIlIEHUEM O0053aTeIbCTB 3a4€TOM BCTPEUHBIX
OJTHOPOJHBIX TpeOOBaHUM, YTBEPKICHHOTO HWH(GOPMAIIMOHHBIM MHCHMOM
[Ipesunuyma BAC P® ot 29.12.2001 N 65 //Bectnuk Briciiero ApourpaxHoro
Cyna P®. 2002. N 3. C. 7 - 8).

B0o3MOXXHO 7M1 TpEeKpaTUTh COMUAAPHOE O005S3aTeIbCTBO C AKTHUBHOU
MHO>KECTBEHHOCTBIO JPYTMMHU CIOCOOaMH, HAapUMEpP, HOBALMEN, OTCTYIIHBIM,
10 COMIAIIEHUIO OJJHOTO KPEAUTOPA U IOJKHUAKA?

B. ToneBHHCKMII OTMeYaeT, YTO OCTaJbHBIE CIOCOOBI MPEKPALICHUS
0043aTENbCTB, @ WMEHHO CJIOXEHUE [0Jira, OOHOBJIEHHUE, COBNAJACHHUE, HE
3aKioyas B ce0€ HUKAKMX NPU3HAKOB YAOBJIETBOPEHUS, HE MOTYT CIYXUTh
OTBOJIOM IIPOTUB COJMAAPHBIX BEPUTEIIEH, €CIIU IIPOUCXOAAT TOIBKO OT OJHOIO
WJIA HECKOJIBKUX U3 HUX <*>.

<*> Cwm.: 'oneBunckuii B. O mpoucxoxaeHun u aejieHuun oos3arenseTs. C.
225.

[Ipssmoro paspeunieHuss BOIPOCa O TMOPSAKE PA3BEPCTKA MOJTYUYECHHOTO
OJHUM U3 KPEIUTOPOB YACTUYHOI'O YIOBJIETBOPEHHUS HAIIE 3aKOHOIATEIBCTBO
HE COJCPXKUT. MOXKET JU KPEeAUTOp, MOIYUYMBIIUM YACTUYHOE HCIIOJIHEHHE,
OCTaBUTh y €€0s CBOIO JIOJIIO MOJIHOCTBIO, MEPE/IaB OCTAIbLHBIM COKPEAUTOpaM
OCTaTOK, WIM 3/IECh JOJDKEH ACHCTBOBATH MPUHLMNI pro rata? Mbl CKIOHHBI
CUMTATh BEPHBIM B KayecTBE OOIIEro JAMCIO3UTUBHOTO MpaBWa TOCIEIHEE.
Kpenutop, mnonayduBmIMKA  yJIOBJIETBOPEHHE OT JOJDKHHUKA, HE  HUMEET
MPEUMYIIECTB TIEPEN APYTUMU KPEAUTOPAMH, €CJIU TOJIBKO COTJIAIlIEHUEM
MEXJy HUMH HE YCTAHOBJICHA OUYEPEIHOCTH JUOO WHBIC MpaBUja pa3eiecHUs
noJiydeHHOT0. [103TOMY €Ciii OH TTOJTyYrIT HE TTOJTHOE YAOBJIETBOPEHUE, & YACTh
OHOI'0, TO OH HE BIIPABE 3a4YECTh IMOJYYCHHOE B CUET CICAYIOMIEH €My JIOJIH, a
JOJIKCH MPEACTABUTD K pa3JCily MKy BCEMU <F>

<*> (Cwm.: Tam xke. C. 228.
ConumapHbie TpeOOBaHUS C PE30JTIOTHBHBIM YCIOBHEM

OTa pa3HOBUIHOCTH CONMJIAPHBIX 00A3aTEIBCTB CO MHOKECTBEHHOCTBIO HA
CTOpPOHE KpEeauTopa OIMCaHa B CTapol HeMmelnkou ymreparype. K uHCTHUTYTY
aKTUBHBIX COJHMJIApPHBIX 00A3aTENbCTB MPUHAMICKHUT TaKXKe CIeIyroIas
opuanyeckas (urypa: BO3MOXKHBI CIy4yau, KOT/Ia J[Ba JIMLAa UMEIOT MpaBO Ha
OJHO U TO € UCIIOJHEHUE, HO TaK, YTO TOT, KTO AEJaeT 3asBJICHUE IIEPBBIM,



HCKIIIO9acT BTOPOIO. 3I[€CB NpUXOAUTCA OOIYCTHUTb, YTO MblI MMCECM IICPCH
co00li aKTHUBHOE COJINAAPHOC 00513aTEeNBCTBO C PE30JIIOTUBHBIM  YCJIOBHUCM
TAaKOIro poaa, 4TO 3aABJICHHC OJHOI'0O YHHYTOXKACT IIPABO APYIoro, A0 3TOro
3asBJICHUSA 00a OHH M1 AOJIDKHHKA - COJINAAPHBIC KPCAUTOPLI. Bo3moxxHo CIIc "
TO, 4TO IIPpAaBO IIPHHAIJICIKUT 06OI/IM, HO OOWH M3 HHUX TOJIBKO MU MMCCT IIPpaBO
HCKIIFOUUTDL APYroro CBOMM 3adABJICHUCM <E>,

<*> Cwm.: beparedt @., Konep U. I'paxxganckoe mpaso ['epmanun. C. 237.

Eciu cmotperh Ha comupapHoe 00s3aTENbCTBO KaK Ha 0053aTeIbCTBO
€IMHOE C HECKOJbKMMHU YYACTHUKAMHU, a HE KaK Ha HECKOJIBKO 0053aTEIbCTB, TO
HEKOTOpas  HEOOBIYHOCTh  OMNMCAaHHOM  MOJAENU  JJIsI  OTECYECTBEHHOMU
FOPUCIIPYAEHIIMU OTKPOETCSA B TOM, YTO HACTYIUICHUE OTMEHHUTEIBHOIO YCIIOBUS
B CJICJIKE BJICYET HE MPEKPAILEHNE COOTBETCTBYIOLIUX MPaB U 00s13aHHOCTEH (I1.
2 cr. 157 TK P®), a usmeHeHue mnpaB M OO0S3aHHOCTEH, BhIpaKaroIIeecs B
UCKIIFOUEHUU OJIHOTO M3 YIPABOMOYEHHBIX JIMI[ M3 0053aTeIbCTBEHHOIO
npaBooTHolIeHus. OnHako 00mas aO0cTpakTHas OIEHKAa MPEeIOKEHHOM
KOHCTPYKIIMM, HECMOTPSI Ha MOTECTATUBHOCTh CAMOI'0 YCJIOBUS (OHO HAacTyIaeT
BCELIEJI0 B 3aBUCHMOCTH OT BOJIM OJHOTO U3 KPEAUTOPOB), HE TO3BOJISIET
OTBEPrHYTH €€, IIOCKOJIbKY C TEOPETUYECKOW TOUYKU 3PEHUS Mbl HE HAXOJUM B
HEW IOPUIUYECKUX H3BAHOB. TO yYINOMAHYTO€ HaMu OOCTOSITEILCTBO, 4YTO
YCJIOBHE SIBJISIETCSI TOTECTATUBHBIM, BUJIUMO, HE MOXET CIIYKUTh MPEMSITCTBUEM,
MOCKOJIBKY ~ TaKOBO€  OTKPBIBAETCA  TOTAa, KOrJa  MOTECTATUBHOCTH
0oOHapyKHUBaETCs HA CTOPOHE JIOJKHUKA, a HE HA CTOPOHE KpeauTopa <*>.

<*> Herbots J. Contract Law in Belgium. Deventer. P. 156.

Oco0EeHHOCTH OTBETCTBEHHOCTH MO 00s13aTEIBCTBY
CO MHOKECTBEHHOCTBIO JIUI] HA CTOPOHE KPEAUTOPa

[TonoxxuTenbHOE NPaBO HE YCTAaHABIMBAET KaKUX-IMOO OCOOEHHOCTEH
OTBETCTBEHHOCTH MO 00513aTEIbCTBY C COMUAAPHBIMU TpeboBaHusiMU. OIHAKO B
JIUTEPATYpE HEKOTOPHIE BBICKA3bIBAHUS HA 3TOT CYET HAUTHU MOkHO. Tak, 1.H.
TpenuuuyH NPUMEHUTETBHO K €CTECTBEHHO-HEAEIMMBIM 0053aTelIbCcTBaM
(oOsi3aTenbcTBA € HEACNIMMBIM TIPEIMETOM) paccMaTpuBaj IMPaBO KaxAOro
KpeauTopa TpeOOBaTh MCIHOJHEHHUS IEJIMKOM KaK BBIHY)XJIEHHOE pacUIMpEeHHE
npaB KpeauTopa OT Oe3BBIXOJHOCTH mosioxkeHus. IlosTomy, cuurtas maHHOE
pacuipeHre HeoOXOIUMbIM JIMIIb [l Y3KOCIEIUAIbHBIX LIeJIel, OH MoJjiarai,
YTO OHO 'TOTYAaC TMaJaeT, KaK TOJIbKO OOBEKT YTpauyMBaeT CBOE CBOMCTBO
ecTecTBeHHOM HeaenumocTr". Hanmpumep, Bels NorubaeT no BUHE T0JKHUKA, U
OH 00s3bIBaeTCsl YIUIATUTh JIEHE)KHOE BO3HArpa)<aeHue. 371ech 003aTeNIbCTBO
ceiluac ke pacmagaercs Ha 4YacTH, U TpeOOBaHHWE KaXKIOro KpeauTopa
OTPaHUYUBAETCS TOJIKO ero gojeil. [lpuumHa sicHa: neHexxHOoe 00s3aTEeNIbCTBO



caMo Mo cebe JeauMo, a NpH MHOXKECTBEHHOCTH JIMIl OHO JCJIHUTCS U B
JIEUCTBUTEIILHOCTH <*>.

<*> Cwm.: Tpenmunumn W.H. I'paxnanckoe mpaBo ryoepuuii [lapcTtBa
[Tonbeckoro u pycckoe B cBsA3u ¢ [IpoekToM rpaxkianckoro ynoskenus. OO1mas
4acTh o0s3aTenbcTBeHHOro npasa. C. 59 - 60.

Henb3sa cka3aTh, 4TO JaHHAS MO3HULMS HE UMEET MoJ COO0M JOCTATOYHBIX
TEOPETHYECKMX OCHOBAHMI, OJIHAKO €€ peanu3alus Ha MPAKTUKE MOKET
MPUBECTU K U3BECTHBIM 3aTPyJHEHUsM. B 4acTHOCTH, MONOXKEHUE TOJKHUKA
MOXET OKa3aTbCsl HEONpeNeNeHHbIM. Eciaum  colnmaapHOCTh  KPEAUTOPOB
MpEeKpaTUiIach, TO JAOJDKHUK OKa3bIBAETCS OOS3aHHBIM IEpes KpeAuTOpamu,
YIPABOMOYEHHBIMU TOJIYYUTh YJOBJIETBOPEHUE JIMIIb B COOTBETCTBYIOIIMX
noiisax. OaHaKo, MOCKOJIBKY MEPBOHAYAIBHO 00513aTEIBCTBO OBLJIO HENIETUMBIM,
€Ba JU €ro yCJOBUS B OTHOIICHUSAX MEXIAY KPEAUTOPaMH H JOJHKHUKOM
COJEpXXaJIM yKa3aHUE Ha pacrpezesneHue nosei. CienoBaTenbHO, JOJDKHUK
MOXET U HE 3HATh, KAKOMY KPEAUTOPY MPUUYUTAETCS KaKasl JAOJsA, YTO BBI3OBET
3aTpyJHEHHS] B MCHOJIHEHUU. PaccMaTpuBaemblil OAXOJ MOXKET 3aTPOHYTh W
UHTEpechl KpeautopoB. Ecim conaupapHocTh TpeOOBaHUS IO3BOJSUIA UM
oOpaTuTh B CBOIO MOJb3y MACHCTBHS OJHOTO W3 HHUX, TO TpaHc(opMmarus
00s3aTeNbCTBA B JIOJIEBOE JIMILIAET UX 3TOro npeumyniectsa. [locaeanee MoxeT
BBIPA3UTbCA B PaA3JIMYHBIX MPAKTHUYECKUX CHUTYyalHsX: B HEOOXOAUMOCTH
KOKJIOMY TMpEIbSIBIATH CBOK YacThb TpeOOBaHUS, B CBSI3aHHBIX C 3THM
MepepbIBaX CPOKOB JTABHOCTHU U T.II.

[lo HamemMy MHEHHMIO, CIIEIyeT MPU3HATh, YTO NPH HEHUCIOJHEHUU WIH
HEHAJJIe)KAILEM HCIIOJHEHUH COJMAAPHOTO O00S3aTeNbCTBA, HE3aBHCHUMO OT
TOTO, SBJISIETCS €r0 MPEAMET JIETUMBbIM WU HET, COJMJAPHOCTbh TPeOOBaHUA
COXpaHsEeTCH.

CMEHIEHHAA (ACUMMETPHUYHASA) COJIMIAPHO-IOJIEBASA
MHOKECTBEHHOCTb

Takas (opMa MHOKECTBEHHOCTH B 00s13aTElIbCTBAX Ha MPAKTHUKE HAMU HE
oOHapy»XeHa, OJIHAKO OHAa MBICIUTCA TeopeTuYecku. OCHOBHBIM MPU3HAKOM
BBIJICJIEHUSI  3TOM  Pa3HOBUIHOCTH  MHOXKECTBEHHOCTH  SIBISIETCA  TO
00CTOSATENIHCTBO, YTO COBMECTHOE TPEOOBaHUE KPEAUTOPOB HE B IMOJHON Mepe
KOPPECIOHANPYET COBMECTHOCTU 00s3aTENIbCTBA, YTO U 00pa3yeT aCUMMETPHIO.
DJTa Pa3sHOBUAHOCTh MHOMXECTBEHHOCTM MOXKET HWMETh JIMIIb XapaKTep
JIIBYCTOPOHHENM CMEIIAHHOM MHO>KECTBEHHOCTH JIMI, KOTJa KaKk Ha aKTUBHOM,
TAaK U Ha MTACCUBHOM CTOPOHE UMEETCS HECKOJIBKO JIOJKHUKOB U KPEAUTOPOB.

COJ'II/II[apHI)Ie KpSAUTOPLI U JOJICBBIC NOJDKHHUKH



O0513aTeNbCTBO MOKET NMPEAYCMATPUBATh: KaX/IbI U3 KPEAUTOPOB BIPABE
TpeOOBaTh MCIOJIHEHUS B CBOIO MOJb3y OT KaXJIOrO M3 JIOJDKHUKOB, OJIHAKO
Ka>K/IbI U3 TODKHUKOB 0053aH UCTIIOJIHUTH 00513aTEIBCTBO JIUIIL B CBOEH J0JI€.

Hamnpumep, kaxaplii U3 IBYX KPEIUTOPOB MOXKET MPEIBIBUTH K JTIO0OMY U3
JBYX JOKHUKOB M BCEM MM BMecTe TpeOoBaHuEe 00 yruiaTe JoJira, OJHAKO
KKl M3 JIOJDKHUKOB 00S3aH K yIUIaTe JIMIIb TMOJIOBUHBI JIOJITA U BCETO B
IIEJIOM C HETO B3BICKATh HEJb34.

I[OJ'ICBBI@ KpCaAUTOPBI U COJIMAAPHBIC TOJDKHUKH

O0s13aTenbCTBO MOXKET MPEAyCMaTpUBaTh, YTO KaXIbld U3 KPEAUTOPOB
BIIpaBe TPeOOBATh HCIOJIHEHUS OT BCEX JOHKHMKOB B OTJEIBHOCTH WM OT
HECKOJIbKUX WJIM BCEX M3 HHUX, OJJHAKO YIPABOMOYEH MOJYUYUTH JIUIIb JIOIO OT
00LIEero UCIIOIHEHNS.

Hanpumep, kaxablii U3 KpPEeAUTOPOB MOXKET OOpaTUTbCS K JIIOOOMY U3
JIOJDKHUKOB, OO0S3aHHOMY K LEJIOMY HCIHOJHEHHIO, OJIHAKO II0 YCIOBHUSIM
00s13aTeBCTBA OH MOJKET MPETEHI0BaTh JIMIIb Ha U3BECTHYIO noto. [Ipu atom
BCE KPEIUTOPbl BMECTE MOTYT IMOJIYYUTh yJIOBIETBOPEHHUE B LIEJIOM U C OJIHOTO
U3 JOJKHUKOB JIMOO C HEKOTOPBIX U3 HUX, HO U, Pa3yMEETCs, CO BCEX BMECTE.

COBMECTHBIE OBA3ATEJIBCTBA

Kak yka3piBaeTcsi B  IOpHIAWYECKOW  JUTEpaType, HWHOCTPAHHBIM
MPaBOTIOPSIKAM HW3BECTHA W TakKasd Pa3sHOBHIHOCTh O0SA3aTEIBCTB  CO
MHOXECTBEHHOCTBIO JIMIl, KaK COBMECTHBIC OOS3aTENbCTBA, B KOTOPBIX
HECKOJIbKO KPEIUTOPOB MOTYT MPEAbIBUTH TPeOOBaHNUE K JOJDKHUKY JIMIID BCE
BMeECTE MO0 OJIMH KPEIUTOP BIIpaBE OOPATUTHCS CO B3BICKAHWEM JIMIIB CPa3y
KO BceM JoiDKHUKaM. [Ipum 3TOM yKa3bIBaeTcsi, U4TO POCCHUHCKOE TPaBO HE
BBIJICNIIET UX B OCOOBIA BUJ, XOTA TPYJAHO HE 3aMETUTh MX CBoeoOpazue. ITo
OTHOIIEHUS, BOSHUKAIOIIME MO TMOBOAY HMMYIIECTBA, HAXOISIIETOCS B OOIIei
COBMECTHOM  coOCTBeHHOCTH (oOmiasi COOCTBEHHOCTh  CYNPYrOB WM
KpecThsiHCKOTO  ((bepmepckoro) — xossiictBa) <*>.  Kak  ykasbIBaroT
UCCJIeIOBATENI WHOCTPAHHOTO TIpaBa, COBMECTHBIE O0OS3aTENbCTBA W3BECTHBI
npaBy Ilseiapun u @OPI" (Schuldverhaltnisse zur gesamten Hand). Onwu
BO3HHUKAIOT B CBSA3U C 000COOJICHHONW MMYIIIECTBEHHOM Maccoil, HaxoAsIIencs B

COBMECTHOM COOCTBEHHOCTH HECKOJIBKHMX JIMI], - CEMEWHOU, TOBapHUIlleCTBA U
T.01. (§ 718, 2032 BGB) <**>,

<*> ['paxxmanckoe npapo: Y4yeOHUK a1 By30B. YacTh nepsas / [lox pen.
T.1. Unnapuonosoii, b.M. I'onrano, B.A. Ilnernesa. C. 334 (aBrop rnassl H.I'.
Baneesa).

<**> T"pakIaHCKO€ W TOPTOBOE MPABO KAMUTATUCTUYCCKUX TOCYIAPCTB /
Ots. pen. E.A. Bacunwes. C. 301 (aBTop nmaparpada P.JI. Hapeimkuna).



[IpencrapnsieTcs, 4YToO MO YCIOBHUAM 00S3aTeIbCTBA WIIH 10 3aKOHY B CAMOM
Jene MOTyT ObITh 00pa3oBaHbI TaKMe COBMECTHBIE oOs3arenbeTBa. OmHAKO
NpPUBEACHHBIE MPUMEPHl B YaCTH CEMEHHBIX OTHOIIEHUH eJBa JIM MOTYT
WLTIOCTPUPOBATh UMEHHO COBMECTHBIE 00S3aTENbCTBA, OMMCAHHBIE ABTOPAMH.
Kpenutop oaHOTO M3 CyNpyros BIpaBe NpeAbIBUTH TPEOOBAHHE TOJIBKO ATOMY
CYIpyTy, 100 Apyroi B 00s3aTeNbCTBE HE y4acTBYeT. Ecim ke npyroit cynpyr
OyZeT yyacTBOBaTh B 00s3aTEIBbCTBE, TO MOCIEAHEE IO 00IIeMy MpaBmiLy OyaeT
SABJIATHCS JMOO J0JEBbIM, JMOO conuaapHbiM. OOpa3oBaHHE COBMECTHOTO
00s13aTeNBCTBA B 3TOM CUTYyallMd BO3MOKHO JIUIIb MOCPEACTBOM 0COOOT0 Ha TO
COTJIAIlIEHUS] CTOPOH, HE TIO3BOJISIOIETO MPEBIBUTH TPEOOBAHHE JTUIIH OJHOMY
U3 cynpyroB. TOUHO Tak e U C aKTUBHBIMU COBMECTHBIMHU 0053aTEIIbCTBAMHU:
€CIi OJIWH W3 CYIPYrOB SBIAETCA KPEAUTOPOM, TO TOJBKO OH MOXKET
MOTpeOOBaTh MCIOJHEHUS OT JOJDKHUKA, IPYroil CyNnpyr B 00s3aTelIbCTBE HE
y4acTBYET.

[TpuMeHUTENBHO K COBMECTHBIM 00s3aTEIbCTBAM HEJb3S HE 3aMETUTh MX
U3BECTHYIO CTENEHb HENpakTUYHOCTU. (OCOOEHHO B 4YacTM MACCUBHOMN
COBMECTHON  oOsi3aHHOCTH.  Kpeauropy  uHOrga  MOXKET  OKa3aTbCs
3aTPYJHUTENIBHBIM TPEOOBATh UCTIOIHEHHSI UCKIIFOUUTENIBHO CO BCEX JTOJIKHHUKOB
BMecTe. OnHAaKO HEylO0OCTBO MPAaBOBOM KOHCTPYKIIMM HE MOXKET CIIYXXHTb
OTIpaBIaHHEM JIsI 3aIpeTa €€ UCIIOJIb30BAHUS CTOPOHAMH.

[IpencraBisier uHTEpeC W Apyras pasHOBUIHOCTH 00S3aTEIBCTB, KOTOPHIC
MOKHO TaK)X€ OTHECTH K COBMECTHBIM, HO HE K COJUJAPHBIM U HE K JOJIEBHIM
<*> Ona oOHapyXUBAaeTCS B HEMEIIKOM IpaBe. Ecii HECKOJIBKO JIUI] UMEIOT
npaBo TpeOOBaTh OJHOTO HEASIMMOTO HCIOJIHEHHS, HO TpPH ITOM OHH HE
SBIISIOTCS CONMIAPHBIMU KPEAUTOPaMHU, TO AODKHUK MOXET MPEAOCTaBUTh
JaHHOE HCIIOJIHEHUE BCEM KPEIUTOpaM COBMECTHO, a KaXKIbIH KPEAUTOP MOKET
TpeOOBaTh OCYIIECTBIICHUSI UCIIOJHEHUS JIUIIb B OTHOIIIEHUH BCEX KPEAUTOPOB.
Kaxnpiii kpeaurop MokeT nNOTpeOoBaTh, YTOOBI JOJKHMK BHEC BElllb,
SBIISIOILYIOCS] IPEAMETOM 0053aTeIbCTBA, B ACTIO3UT HA UMS BCEX KPEAUTOPOB,
a eclid Belllb HE MOMJIEKUT JENOHUPOBAHMIO, TO MEpeJaTh €€ Ha3HAYCHHOMY
cynom xpanurento (a63. 1 § 432 BGB).

<*> MHorHa ux Ha3bIBAaIOT HENCINMBIMHU 00s13aTEJILCTBAMMU.

[Tockonbky HemenmMoe 00S3aTeIbCTBO MOXET OBITh HCIIOJHEHO TOJBKO
HEeJeTUMBbIM 00pa3oMm, T.€. 3apa3, a He MO YacTsIM WM OTPhIBKaM, OTCIOJIa CaMO
co00¥ BBITEKAET, IT0 MHEHHUIO HEMEIKUX FOPHUCTOB, YTO JOJDKHHUK UMEET MPaBO
TpeOOBaTh, YTOOBI BCE KPEIUTOPHI COACHCTBOBAIM YJIOBJICTBOPCHHIO, U €TO
HEJB3s MPUHYIUTHh COBEPIIUTH YIOBJICTBOPCHUE OJHOMY KPEIUTOPY, M TIOITOMY
KaXKIbIN U3 KPETUTOPOB MOXKET TPEOOBATh YIOBICTBOPEHHUS, HO HE B TOJIb3Y €T0
OJIHOTO, a TOJIbKO BCEX KPEIUTOPOB; KPEAUTOP HE MOXKET PacHopsKaThCA
TpeOOBaHKMEM, HATIPUMEP, OH HE MOXKET CIIOKUTh €T0 C JOJDKHUKA <*>,



<*> bepuredt ®@., Konep U. I'paxxnanckoe npaso ['epmanuu. C. 238.

NmnepatuBHocth mnpennucanuit c¢r. 322 'K PO 006 obpasoBanuu
COJIUJIAPHOCTH B CITydae HEJEIMMOCTH MpeaMeTa 003aTeIbCTBA UCKITIOYAET JIs
POCCHIICKOTO TIpaBa BO3HUKHOBEHUE TaKOW CUTyallMM, KOTJa MpU HEIEITMMOM
npeaMere  00s3aTeNbCTBA KPEAUTOPHl HE  SIBISUIMCH OBl COJNIMIAPHBIMU
kpenutopamu. OHU OYAyT TAaKOBBIMHA HE3aBUCUMO OT WX BOJIM WJIU TIOJIOKCHHMA
JOrOBOPA.

VCIIOJTHEHUE ITPU UBSMEHEHUHU YCJIOBUH OBS3ATEJIBCTBA
CO MHOXECTBEHHOCTBIO JIMIL

B cuny oOmero mpuHIMIA IUCIIO3UTHBHOCTH B TPAXKIAHCKOM TIpaBe
CJelyeT, BUIUMO, MPU3HATH, YTO 00S3aTENIbCTBA CO MHOKECTBEHHOCTBIO JIMII
MOTYT U3MEHSTHCS JI0 UX MPEKpaIICHUSI.

[Ipexxne Bcero HEOOXOMMMO  3aMETUTh, YTO  OO0SA3aTEIBCTBO  CO
MHO)XECTBEHHOCTBIO  JIMII ~ MOXET  MpeoOpa3oBaTbCsi B OPJMHAPHOE
0053aTEIBCTBO, HE OCIOKHEHHOE MHOYKECTBEHHOCTBIO JIII, HAIIPUMED B CBSI3HU C
COBMNAJCHUEM KpeauTopa W JOJDKHUKA B oJHOM juie. CreaoBaTelbHO, IS
TaKoTo ciyvas 0COOCHHOCTH WCTIOJTHEHUS 00s13aTeNbCTBA co
MHO>KE€CTBEHHOCTBIO JIUI] OTIATYT.

MoryT, oaHako, UMETh MECTO W 0oyee KBAIM(PUIUPOBAHHBIE CIIy4aH
M3MEHEHHMS, KOTJla OJIHa Pa3HOBUIHOCThH 00S3aTEIHCTB CO MHOXECTBEHHOCTHIO
oyl mpeoOpazyercss B JIPYTYIHO  Pa3HOBUIHOCTh  OOSI3aTENbCTB, TaKkKe
OCJIO’)KHEHHYI0 MHOECTBEHHOCTBIO JIUII.

[Ipexne Bcero cieayer 0003HAUUTH Cllydau, Korja Takas TpaHchopmaius
BO3MOXHA, M Kakhe BapuaHTHhl MpeoOpa3oBaHusi (M3MEHEHUs) 005S3aTENbCTB
JIOTTYCTHUMBI.

Bunumo, HET  CYHIECTBEHHBIX  OCHOBAHMM Ui HEAOMYIICHUS
npeoOpa3oBaHus JOJIEBOTO 00s3aTeNLCTBA B COJIMJIAPHOE I10 COTJIAIICHUIO
ctopoH. OpHaKo cienyeT 3aJaTbCsl BOIPOCOM, BO3MOXHO JIM 3TO B CHILY
Kakux-TuOO0  WHBIX  OoOcTosITeNnbCcTB.  IIpencraBnsiercs, 4YTO  JIOJEBOE
00s13aTeNIbCTBO MPE0Opa3yeTcss B COJMAAPHOE B CiIydyae, €CJIM €ro MpeaMeT
MEHSETCS HAa HENEIMMOE UMYyIIeCcTBO. 110 caMoi cBOer NpUPOJIE HENECTUMOCTD
npeaMeTa o0s3aTenbCTBa BiieUeT 00pa30BaHUE COJMAAPHOCTH, TPUYEM Kak Ha
AKTUBHOMW, TaK U HA NTACCUBHOU CTOPOHE. ECTECTBEHHO, UTO U3MEHEHUE CAMOI0
00s13aTeJIbCTBA MOKET MTPOU3ONTH TOJIHKO B CIydasiX, KOTOpPbIE HE TPOTHUBOpPEUAT
TpeOOBaHUSM 3aKOHA, HAMpUMEp, HEIONMyCTUMa 3aMEHa OJIHOTO MpeaMeTa
o0si3aTenibcTBA Ha JIpyrod ©Oe3 CcoTrJjlallleHusl CTOPOH, €CJIM HMHOE HE
NpeaycMOTpeHo  3akoHOM.  (CrenoBaTenbHO, TMOCIAE  TaKOW  3aKOHHOM
TpaHchopManuu 005A3aTeIbCTBA MCTIOTHEHUE JOJKHO MPOU3BOIUTHCSA YKE HE
M0 TMpaBWJiaM O JOJIEBOM O00s3aTENbCTBE, a, HAMPOTUB, MO TpaBUiIaM 00



WCIIOJTHEHUH COJIMJAPHBIX 00s3aTenbcTB. Hampumep, nosieBble JOHKHUKH 10
JIEHE)KHOMY 00S3aTENbCTBY JOTOBAPUBAIOTCS C KPEAUTOPOM O HOBAIUH
0053aTENbCTBA, COIVIACHO YCJIOBHUSIM KOTOPOM BMECTO BO3BpaTa H3BECTHOM
CyMMBbI OHM MPEAOCTaBAT 3aMOJABIly B COOCTBEHHOCTh MPUHAIJICKAILYIO UM
Cc000111a BEIb.

CybOcuanapHoe 0053aTelIbCTBO MOXKET OBITh TpPaHC(HOPMHUPOBAHO KakK B
JI0JIEBOE, TaK U B COJIMJIApPHOE Ha TeX ke Hadanax. OgHaKo OHO HE MOXET ObITh
TpaHCPOPMHUPOBAHO B JOJEBOE, €CIU MPEAMETOM 005S3aTENbCTBA OKA3bIBACTCSA
WHANBHUAYaIbHO-OIIPEICTICHHOE HEIETUMOE UMYIIIECTBO.

ConupgapHoe 00s3aTENIbCTBO TaKXKE€ MOXKET OBITh TPaHCPOPMHUPOBAHO B
cyOcuanapHOoe WM JOJEBOE, €CIM TOJbKO TPEAMET UCIHOJHEHHUS He
OKa3bIBACTCS HEJICTTMMBIM.

W3BeCTHYIO CIOXHOCTh MOTYT MPEJCTABIATh CIy4dau, KOTJa, HapuMep, B
CHIIy HOPM TPOIECCYaThHOTO 3aKOHOAATENBCTBA CYJl M3MEHSET MOPSAIOK WIIH
croco® ucnojgHeHus cynebHoro akrta. IIpu 3TOM BO3MOXHO, YTO BMECTO
IOPUCYKJIEHUSI HEAECTUMOr0 MMYIIECTBA UCTIY NPHUCYKIAETCSI €r0 CTOMMOCTb.
[TockonbKy CTOMMOCTH HUMYIIIECTBA BBIPAXXKACTCS B JICHbIax U JIOJDKHUKHU
00si3aHbl YIUIATUTh MCTIly CYMMy, TO BCTae€T BOIPOC O BO3MOXKHOCTH
TpaHcopMalMu  COJNMIAPHOTO  00S3aTeNbCTBA, BO3HUKILIEIO B CHIY
HEIETUMOCTH IpeMeTa 00s3aTeNbCTBa (a He MO CIeNUaIbHON JOTOBOPEHHOCTH
CTOPOH), B 00s3aTenbCTBO joJieBoe. [lo HameMy MHEHHIO, OCHOBaHUM Jis
Takoll TpaHcpopMmammu HE HWMEETCs, MOCKOJIbKY H3HAYaJbHOE IIPaBOBOE
MOJIOKEHUE KpeauTopa (MCTLHA) yXYIUIWIOCh Obl, @ €IMHCTBEHHBIM K TOMY
OCHOBaHUEM SIBIJIACh HEHWCIPABHOCTHh JODKHHUKOB. BBUIO OBl HEIOTHYHBIM
HapYyIICHUE JOHKHUKOB OOPaTUTh B MX )K€ MOJIb3Y U MPOTHB KPEIUTOpA.

CyneOHasi IpakTUKa, XOTS U B CBSI3U C MUHBIMH OOCTOSITETLCTBAMHU, CTOUT
Ha TOM, YTO M3MEHEHHE MOPsIIKa UCTIOTHEHHS PEIICHUS] He U3MEHSIET IIpeaMeTa
UCKa U, CJIEI0BATEIbHO, XapaKTepa OTBETCTBEHHOCTH JOJIKHUKOB <*>.

<*> Ompenencare Bepxosuoro Cyma P® ot 21.07.2003 N 78-B03-4 //
bronnerens Bepxosaoro Cyga P®. 2004. N 1. C. 6.

HekoTopble cTapble 3aKOHOJATENIbCTBA JaBajd OCHOBY ISl MpUMEpa
TaKOT0 M3MEHEHHSI COJUIAPHOTO 00s3aTENhCTBA, KOTJa HA €ro MECTe MOXKET
00pa30BBIBATHCS HECKOJIBKO HOBBIX: OJHO OpJIMHAPHOE (CIMHUYHOE), a JAPYroe
COJIMIApHOE, HO C MEHbIIUM O00BbeMOM joira. Tak, corimacHo cT. 1196
NTanbssHCKOTO Tpa)kJaHCKOTO YJIOKEHUS KPEAUTOP, COTJIACUBIIUNCS Ha pa3jen
70Jira B TMOJIb3y OJHOTO M3 COAODKHUKOB, COXPAaHSET CBOE MPaBO TPEOOBATh
COJIMIAPHOM yIUIaThl MPETEH3UU BO BCEH €€ 1ETOCTH C IPOUUX JOJIKHUKOB <*>,

<*> Cwm.: 3Bapymseii C. I'paxmanckoe ynoxkenue HWranbsHCKOTO
KoponeBctBa u pycckue TpaxkIaHCKue 3akoHbl. ONBIT CPaBHUTEIBHOTO
M3Yy4YEeHUs CUCTEMBI 3aKkoHoAaTenbeTB. Yacts BTopas. C. 309.



HpCI[CTaBJ'I}IeTCH, 4YTO II0 HAmMCEMy 3daKOHY HCT HpeHHTCTBHﬁ, TaKHUM
06p3,30M, AOTOBOPUTBCA BCEM YYACTHHKAM, YTO YaCTb JOJDKHHUKOB C
YMCHBIICHUCM J0JII'a OCTAHYTCA COJIMAAPHBIMH, 4 OJWH U3 HUX HWJIN HCCKOJIBKO
COCTaBAT HOBOC, COOTBCTCTBCHHO OpAXHAPHOC 00513aTENLCTBO NN
00513aTeNLCTBO HA JOJICBBIX IIPUHIOUIIAX OTBECTCTBCHHOCTH.
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(ITepeyeHb CCHLIIOK MOATOTOBJIEH CIIENMAJINCTAMHA
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"TAMOXXEHHbBII KOJJEKC POCCUUCKOU ®EJIEPAIITUN" ot 28.05.2003
N 61-®3
(npunst 'l ®C PO 25.04.2003)

"['PAXXIAHCKUU IIPOLIECCYAJIBHBIII KOJEKC POCCHMCKOM
®EJEPALIMN" ot 14.11.2002 N 138-®3
(mpunsit I'J] ®C PD 23.10.2002)

®EJIEPAJIBHBIN 3AKOH ot 26.10.2002 N 127-®3
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"APBUTPAXHbBI TIPOLIECCYAJIBHBIMI KOJEKC POCCHUNCKOU
®EJEPALIMN" ot 24.07.2002 N 95-®3
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"[PAXKIAHCKUN KOJEKC POCCUNCKON ®EIEPALIMM (YACTbD
TPETBS)" ot 26.11.2001 N 146-®3
(mpunsit ['J] ®C PO 01.11.2001)

®EJIEPAJIbHBIN 3AKOH ot 16.07.1998 N 102-®3
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(npunst '/l ®C PO 24.06.1997)

"[PAXKIAHCKUN KOJEKC POCCUNCKON ®EIEPALIMM (YACTbD
BTOPAS)" ot 26.01.1996 N 14-®3
(mpunsit ['J] ®C PD 22.12.1995)

®EJIEPAJIBHBIN 3AKOH ot 26.12.1995 N 208-D3



"Ob AKIIMOHEPHBIX OBIIIECTBAX"
(npunst 'l ®C PO 24.11.1995)

"TPAXXKIAHCKUU KOJEKC POCCUNCKON ®EIEPALIMM (YACTH
IIEPBAS)" ot 30.11.1994 N 51-®3
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PECITYBJIUK"
(ytB. BC CCCP 31.05.1991 N 2211-1)

"T'PAYXXTAHCKUU ITPOLIECCY AJIBHBI KOJIEKC PCOCP"
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IMTPOCTOM BEKCEJIE"

OIEPEJAEJIEHUE Bepxosuoro Cyna PO ot 21.07.2003 N 78-B03-4

ITOCTAHOBJIEHUE ®AC 3amangno-Cubupckoro okpyra ot 07.04.2003
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I[TOCTAHOBJIEHUE ®AC IloBomkckoro okpyra ot 30.01.2003 - 03.02.2003
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PEIIEHMA MKAC ot 26.12.2002 N 40/2002
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ITOCTAHOBJIEHUE ®AC MockoBckoro okpyra ot 30.10.2002 N
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KI'-A40/7100-02
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[TOCTAHOBJIEHUE ®AC [HanbHeBoctouHoro okpyra ot 02.07.2002 N
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ITIOCTAHOBJIEHUE ®AC Boaro-Bsrckoro okpyra ot 21.05.2002 N
A39-164/02-16/5

ITIOCTAHOBJIEHUE ®AC [HanpHeBoctouHoro okxpyra oT 09.04.2002 N
®03-A59/02-1/508

ITIOCTAHOBJIEHUE ®AC Ceepo-3amanHoro okpyra ot 26.03.2002 N
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ITOCTAHOBJIEHUE ®AC 3ananno-Cubupckoro okpyra ot 06.03.2002 N
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MH®OPMALIMOHHOE [MUCHMO Mpesuauyma BAC P® ot 29.12.2001 N 65
"OB30P TIPAKTUKM PA3PEIIEHUSI CIIOPOB, CBS3AHHBIX C
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OJIHOPOJTHBIX TPEBOBAHMIA"

ITOCTAHOBJIEHHUE IInenyma BepxoBrnoro Cyma P® ot 12.11.2001 N 15,
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"O HEKOTOPBIX BOITPOCAX, CBA3AHHBIX C IIPUMEHEHUEM HOPM
I'PAXXKJIAHCKOI'O KOJIEKCA POCCHUHMCKON ®EJEPAIIMM OB
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I[TOCTAHOBJIEHHHUE TIlpe3unnyma BAC P® ot 03.04.2001 N 3219/98
[TOCTAHOBJIEHUE Ilpe3uanyma BAC P® ot 06.03.2001 N 8853/99
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"O HEKOTOPbIX BOIIPOCAX ITPAKTHUKU PACCMOTPEHIS CIIOPOB,
CBA3AHHBIX C ObBPAIIIEHMEM BEKCEJIE"

ITIOCTAHOBJIEHUE ®AC Ceepo-3anagnoro okpyra ot 02.11.2000 N
A56-9017/00

I[TOCTAHOBJIEHUE ®AC Cesepo-3anagHoro okpyra ot 15.05.2000 N
AS52/243/2000/1

I[TOCTAHOBJIEHUE ®AC Cesepo-3anagnoro okpyra ot 21.03.2000 N
A05-7698/98-529/10

ITIOCTAHOBJIEHUE ®AC MockoBckoro okpyra ot 15.02.2000 N
KT"-A40/286-00



[TOCTAHOBJIEHUE ®AC Boctouno-Cubupckoro okpyra ot 14.02.2000
N A74-2518/99-K2-®02-80/00-C2

[TOCTAHOBJIEHUE IIpe3uanyma BAC P® ot 23.02.1999 N 6707/97
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"Ob30P IIPAKTUKHM PA3PEIIEHUA CIIOPOB, CBA3AHHbIX C
NCITIOJIbB3OBAHUWEM BEKCEJIA B XO34AMCTBEHHOM OBOPOTE"

"KOHBEHIIMI OPIAHU3AIIMM OBBEJAMHEHHBIX HAIIMK O
JIOTOBOPAX MEXJTYHAPOJHOM KYITIJIU-TTPOJIAYKA TOBAPOB"
(3axmroueHa B Bene 11.04.1980)
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"KOHBEHIISI OF MCKOBOM JABHOCTHM B MEXJIYHAPOJIHOI
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