BOIIPOCHI METO0J0T U IUBUJINCTUYECKOM JOKTPUHBI

© .M. Crenanos 2001 r.
Bce npaBa 3amuieHbl.
Ony0anKoBaHoO B cOOPHUKeE: «KAKTYaJIbHbIe MP00JIeMbl IPakIaHCKOro npasa: COOpHUK

crareid. Bein. 6 / mox pea. O.FO. unoxsocra. - M.: U3nareasctBo «<HOPMA», 2003,
c.1-32.

BypHOe pa3BuTHEe OTEUECTBEHHOI'O I'PaKIaHCKOIrO IPaBa BO BCEX €r0 IPOSIBICHUAX U
Ha PA3JIMYHBIX YPOBHSIX NPaBOBON JEHCTBUTEIBHOCTH, HAOJIOJAEMOE B IOCIEIHEE BpEMs,
ABIIIET cCOOOW ONHY M3 HauboJiee YAUBUTEIbHBIX U YHUKaJIbHBIX OCOOCHHOCTEW HOBeiIen
poccuiickoit ucropuu. Ilpoiiaer, BeposTHO, HE OJHO ACCATHIETHUE, PEKIE YEM MUPOBBIM CO-
0011ecTBOM OYyJIET OLIEHEH 10 JOCTOMHCTBY TOT KYJIbTYPHBIN IaCCHOHAPHBII B3pbIB, KOTOPHIH
npou3soniesl B Poccuu B AEBSHOCTBIX TOJax IBAIIATOrO cTojieTus. HeoObdaitHbId HHTEpEC K
YaCTHOMY TpaBy, KOTOPBIN MpoOyAUsICs B MOCIEIHEE BpeMs B Halllel CTpaHe, MPEeAICTaBIsueT
co00i1 He MPOCTO AOCTHXKEHHUE B OOJIACTH POCCHICKON HOPUCIIPYACHIIMH, a SBISETCS 3HAYU-
TEJbHBIM ()EHOMEHOM B MHPOBOH KYJIBTYpE.

OpuuM U3 Hanbojee 3aMETHBIX CABUIOB, MPOU3OLIEAIINX B I'Pa)/IaHCKOM IPaBOIMO-
psanke Poccun, 04eBUIHO, ABIISIETCS] CMEHA NTapaJUrMbl, HAIIPABICHHOCTH UCCIIEA0BATEIbCKOM
cepbl OTEUECTBEHHOTO TPAKIAHCKOTO MpaBa. BcenpoHUKAOMIMM JTyXOM, HEKHUM JIOBJICIO-
MM MMIIEpATUBOM JIJIs1 OOJIbIIIEH YacTH UCCIeoBaTeliel B paccMaTpuBaeMoil cepe sBIsieT-
Csl CTPEMIIEHUE K PELICHHUIO OTAENbHBIX (B OOJbIIEH MIIM MEHBIIEH CTENEHU YaCTHBIX) NpakK-
muyeckux MpoOIeM, YCTAaHOBKA Ha OTHICKAHHE W OCBEIICHHE PEIICHUN KOHKPETHBIX, Ka3yHu-
CTHYECKHX CHUTyallMi OO PACKPBITHE CMBICIA U COACPNKAHHS HOPM JEHCTBYIOIIETO TMO3HU-
TUBHOTO TPaBa.

Bwmecte ¢ TeM, Bce HacCTOWUYMBEE OIIYIIACTCS MOTPEOHOCTh B Pa3BUTUHU BBICOKOU TEO-
pI/m,l BBISIBJICHUH MOJAJIMHHO (pustocockoit 6a3bl, HECOMHEHHO, HMEIOLIEHCS Y COBPEMEHHOTO
rpaxkanckoro npasa Poccun. LleHHOCTh MpakTUUYECKON OPUEHTUPOBAHHOCTH MCCIIEIOBAHUS
WIM TPUMEHUMOCTH €r0 pe3yJibTaToB HE JOJHKHA 3aCIOHATH CO00M 3HAaUYMMOCTH (huiocod-
CKHMX U3bICKaHMWil B npaBe. OcMmepiciienne u GopmynupoBanue GuiocoGCKuX OCHOB rpaxkaaH-
CKOT'O TpaBa OTHIO/Ib HE SIBJSIETCS] O€CCMBICIEHHBIM BPEMSIIPENIPOBOXKACHUEM, a TEOpETUYE-
CKH€ M3BICKaHUS TOJO0HOTO poAa — YEeM-TO MPOU3BOJHBIM U HEHYXHBIM, «HE HUMEIOUINM
MPaKTUYECKOro BbIxoJay. brectsamue crpoku, HanucanHubie M.A. ITokpoBCKMM NOUTH CTOJIE-

THUC Ha3a[, KaK HCJIb34 JIy4YlIC OMMPEACTIAIOT 3TO ITOJOXKCHUC!: «YCTaHOBJICHHUE ... O6HII/IX nep-
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CIIEKTUBHBIX JIMHUU CcJeNano Hen30eKHBIM CONPUKOCHOBEHUE ¢ OonbmuMu 0ob0meduaocod-
CKUMHU npoOiieMamMu. MHOTOJIETHSS paboTa HaJl CAMBIMHU KT'YYUMH BOIIPOCAMH I'PaXKIaHCKOTO
mpaBa MpHBEJia aBTOpa YK€ JaBHO K TOMY YOEKIEHHIO, YTO BCE TH BOMPOCHI TECHEUIINM
00pa3oM CBsI3aHbI C OCHOBHBIMU BorpocaMu ¢uuiocoduu npasa BoodO1e. boabHo uyBCcTBOBA-
JIOCh, HACKOJIBKO MBI, IOPUCTBI-IIUBUIMCTBI, HE CO3HAEM 3TOr0 U HACKOJIBKO IPU pPELICHUU
HAIIUX KPYMHEHIINX BOMPOCOB MBI HJIeM OECHPUHIMIIHO M Hayraja. BocnuTaHHble HA TO3U-
TUBUCTCKON OOS3HM Iepe]] BCAKHUM MOJI00HMeM «MeTapU3UYECKUX E€CTECTBEHHO-TIPABOBBIX
danTa3ui», NOrpyKEHHbIE B MOBCEJHEBHYIO U KPOMOTIMBYIO JOTMAaTHYECKYI0 paboTy, MbI
OKOHYATEeJIbHO OTBBIKJIM OT IIMPOKOH TEOPETUYECKON TPAKTOBKU HALIMX MPOOJIEM M MOTEpsi-
JIA BCSIKYIO CBSI3b C TIIyGOKMMHY HACHHBIMU TCUCHUSAMHU HALIETO BPEMCHMY».

OueBHIHO, KYIbTUBUPOBAHHE TEOPUM TPAKIAHCKOTO MpaBa MPEICTABISET, KpoMe
POYero, OONBIIYI0 MPAKTUYECKYIO MOJB3Y, OO 3TO MO3BOJSIET TOJBKO YIYUIIUTh U PAIMO-
HAJIM3UPOBATh MPAKTUKY, caenaTh ee Oonee 3pdexrnBHOM. OTHAKO W3BECTHOE OTTOPKEHHE
IIPAKTUKU OT TEOPUM IIPaBa HE MCUEPHBIBAET CylllecTBa poliaemsl. bonee ciiokHast U TOHKast
IpaHb MPOOJIEMBI 3aKII0YAETCSI B OTCYTCTBHH BBIIACPKAHHOW, OCMBICIIEHHON METOJ0JIOTUU B
TEOPUU TPAXKIAHCKOTO TpaBa, TOro0, YTO MPUHATO UMEHOBATh METATEOPUEH.

MeTto0510ruy rpaXXAaHCKOro MpaBa TPAJULIUOHHO OTBOJMIACH Y4acThb HEIHOOMMON
NaJyepullbl OTEUECTBEHHOW [IUBUIIMCTUKU: HE TOBOPS O COBPEMEHHOM COCTOSIHUM METOJ10J10-
UM YaCTHOTO TpaBa, JIOCTATOYHO OTMETUTh, YTO JIa)K€ COBETCKHE BPEMEHA, KOrja JOKTpHUHA
yraensuia Oonbiioe BHUMaHue (unocockuM mpodiemMam mpaBa, XapaKTEPU30BATUCH OTCYT-
CTBUEM (DYH/IaMEHTAIbHBIX UCCIIEJOBAHUM, MOCBALICHHBIX HE OOLIMM IpobieMaM METOJ10J10-
UM TEOpUH IpaBa, a 0COOEHHOCTSAM METO/0JIOTMH TpaxkaaHckoro npasa. IOpunuyeckas teo-
pus Torna ObUTa OpUEHTHPOBAHA HA MOCTPOCHHUE METOOJOTHHU O0IIel TeopHH IpaBa, MpHU
TOM, YTO 3a4acTyI0 00Ilee BBIPACTANIO U3 YACTHOTO, U3 OTPACIIEBHIX HAYK (B HEMAJIOH cTeneHn
U3 HayKU TPaXJIaHCKOTO TpaBa), IpH 3TOM HabI0anack napajgaokcanbHas CUTYyalus, Ipu Ko-
TOPOM, OTJaBasi HEMaJIO IIEHHOTO U MPOTPECCUBHOTO a0CTPAKTHOM 00IIei Teopun mpasa, OT-
pacieBble HAyKH Cephe3HO OTCTaBaIM B PAa3BUTHU COOCTBEHHOM TIIyOOKOM MeTomonoruu. Bo
MHOTI'OM UMEHHO MO3TOMY ceHyac MPUIILIO BpeMs pa3BUBaTh YACTHONPABOBYIO METOI0TIOTHUIO
TEOpHUH TpaBa, TO €CTh HE BOCXOAUTh OT KOHKPETHOTO K aOCTPAKTHOMY, a 3aMKHYThCSA, MYCTh
Ha BpeMs, B paMKaX METOOJOTHUU CTPOrO MPeIMETHOM, METOJOJIOTUU TPaKJAHCKOTO MpaBa.
[Tpu 3ToM B Gnmxkaiiiiee Bpemsi clieyeT BCAYECKU MPUBETCTBOBATH OOPATHBIM ONMHCAHHOMY

BBIIIC IPOOCCC, TO €CTh HAYATh KYJIbTUBUPOBATH TpaHC(bOpMaL[I/IIO 06I_I_ICTCOPCTI/I‘ICCKI/IX IIo-
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UBHITUCTHKIY), 1998, ¢.34-35.



CTPOCHUM B IUBUIIMCTUYECKUE JOKTPUHAIbHBIE KOHCTPYKLIHUH. 3/1€Ch KE CIEAYeT yKazaTh Ha
pacmpocTpaHeHHOE 320y AeHHE, 0COOEHHO XapaKTepHOE AJIs KPAHUX MPOSBICHUN KaK M0-
3UTHBU3MA, TaK U pallOHaIN3Ma, COTJIAaCHO KOTOPOMY HE CYHIECTBYET KaK TakoBOW mpobiie-
MBI PACKPBITUS IPEIMETHOTO 3HAHHUS.

Tak, HEpeKO MOKHO BCTPETUTh YOSIKICHHUE, YTO MPU HAXOXKICHUU COOTBETCTBYIOIIC-
ro METOja, YCTPAHSIOIIErO0 MOMEXH K PACKPBITUIO WJIM CXBAaThIBAHUIO CMBICIA, CMBICIOBOE
CoJlep’KaHUEe TOTYAC YK€ CTaHeT JOCTYMHbIM. MeTom0JIorusl JOKTPUHBI (DYHKIIMOHABHA, HO
CTEeMeHb peanu3aluu pyHKIUU He OecrpeenbHa, a MOTOMY MPOoLecC KOHCTPYHUPOBAHUS Me-
TOAOJOTUM IUBUIMCTUYECKON JTOKTPUHBI CIEAYeT BOCHPUHUMATh KaK JIBUKEHUE K HJealy.
OHaKO OMSATH-TAKU JUIIb JJIs1 KpalHHUX, O-FOHOIIECKH MaKCUMAJIMCTCKUX, ITPOSIBJICHUHN TOTO
e paloHaIM3Ma WIH TO3UTHBU3MA XapaKTePHO OTHOILIEHUE K METOJOJIOTUH, CTpeMSIIecs
K OTBICKAaHUIO HJIeasla, KaK K MHCTPYMEHTY, KOTOPBI 3TOT uiean obs3arenbHo Haiaet. [lpu
9TOM KaXKETCs, YTO TAKOE HAXOXKICHHE, OOpEeTeHHEe HJieana MpPOM30iaeT BOT-BOT. OmHAKO
TOMY HE OBIBaTh, @ TOTOMY METOIOJIOTHS IBUKETCA K UACATy, KaXEeTCs, yKe MpUOImKaercs,
HO HUKOT/Ia HE COJBETCS ¢ HUM. FIMEHHO 03TOMY B OCHOBE CBOEH, Jake CyOCTaHIIMOHAI b-
HOW, METOJIOJIOTHS HE CYIIECTBEHHA, a (PYHKIIMOHAIbHA.

Metononoruss Hayku, Oyaydu (UIOCOPCKON OCHOBOW M KBHHTICCCHIIMCH TEOPUHU
mpaBa, B TOM YHCJE TEOPHH TPAKIAHCKOrO IpaBa, TpeOyeT OT JII0OOro HcCiaeaoBaTels
HEYCTAaHHOTO MOKMCKA OTBETOB HA MHOTHE «BEYHBIE BOIPOCHIY, MPEANOIaraeT HaJlu4nue camo-
CTOATEIbHOW MHUPOBO33PEHYECKON, IEHHOCTHOW M (uiocodckoil mo3uiuu. OTHOIIEHUE K
METO/IOJIOTUU TIPaBa YPE3BBIUAHHO CXOXKE C TeM, KakK MOAXO0IAT (Priocodbl K OMpeaeseHUIO
¢unocopun. Ilo merkomy Bbipaxenuto Kuns [eneza u ®enukca I'BaTTapu «... 3T0 Takou
BONPOC, KOTOPBIA 3aJal0T, CKpbIBasg OECMOKOWCTBO, Omike K MONYHOUYH, KOorjaa Oolblie
CIIpallMBaTh YK€ HEe 0 4eM. Ero craBuim M pasbliie, BCE BpeMsl, HO CIUIIKOM YK KOCBEHHO
WIH YKJIOHYMBO, CJIMIIKOM MCKYCCTBEHHO, CIHMIIKOM a0CTPaKTHO, M3jaras 3TOT BOIPOC IO-
X0l U CBBICOKA, HE JaBasi eMy CIMIIKOM IIyOOKo ceOs 3anenuTh. HemgocraBano Tpe3BOCTH.
CIUIIKOM XOTENIOCh 3aHUMAThCs Gpuitocopureid, a 0 TOM, 4TO K€ ITO TaKOe, CIIPAIIUBAINA CeOs
pa3Be UTO YNPAXHAACh B M3SIIHOM CJOre; HE JAOXOAWIM JO TOM M3SIIHOCTH Clora, Korja
HAKOHEIl MOXHO CIIPOCUTh — TaK UTO K€ 3TO 3a IITyKa, KOTOPOH sl 3aHUMAJICSl BCIO KI3HB?».

[To crnoxuBHICHCS TPaIUIMH TEPMHUHOM Memo00102udecKuti B TIPAaBOBOW JOKTPUHE
0003HaYar0T Kak (DEHOMEHBI, UMEIOIINE OTHOIICHUE K METOJIOJIOTHH MpaBa, TaK U MaJlo U3Y-

YEeHHBIE WM NMPOOJIEMHBIE BONPOCHI, Tpedyrolue cBoero peuienus. HecmoTps Ha To, 4yTo 00e
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COCTABIISIIOLIUE TOHATHUS MemOoO0a02UtecKuti TECHO B3aUMOCBSI3aHbBI, U3 COJEPKAHUS TOHS-
TUST METOJOJIOTUHU TpaBa, TPAKIAHCKOTO IMpaBa, CIEAYET HCKIIOUYUTH MPOOJIEMHBIC TEMBI,
HEIOCPEICTBEHHO CBSI3aHHBIC C TEM WJIM MHBIM KOHKPETHBIM BOIIPOCOM. Takum oOpazom, me-
TOAOJIOTHS TPAXKIAHCKOTO TpaBa, SBJSIOIIASICSI METaTeOPHEH dTOM OTpaciyu MpaBa, MPeCTaB-
nseT coboii pumocockoe yueHue o myTsaX, Crocod0ax v MPUHITUIIAX MTO3HAHUS, TTOCTPOSHUS U
peaM3anuy TPaKIAHCKOTO TpaBa Kak 0COOOro MpaBOBOTO OOpa3oBaHMs B pPaMKaxX OTEde-
CTBEHHOU MTPABOBOM CUCTEMBI.

HNHCcTpyMEeHTaNBHBIA MOIX0 K ONPEACICHUI0 TPUPOBI METOIOJIOTHMH ITHBHIIUCTUKH,
BMECTE C TeM, TpeOyeT POBEACHUS TOTOIHUTEILHOTO OTPAaHUYCHHSI IOHSATHS METOAOJIOTHH B
paccMaTpuBaeMoil OTpaciy MO3HAHUS. B IOpUINYECKOl UTeparype B COACPKAHUE METOJ/I0-
JIOTUH TIpaBa, KpOME IPOYEro, MPUHATO BKJIKOYATh IOPUIUKO-TEXHUYECKHE METOIbI, B TOM
quCJIe TPOOJIEMHBIC BOITPOCHl TEXHUKH CO3JaHHS U IPUMEHEHUS npauaa,4 MEXaHHU3M peayn3a-
[IUU HOPM TIpaBa. YUHUTHIBAs, YTO MPEIMET HACTOSIIECTO UCCIICIOBAHMS OTPAHHYNBACTCS pac-
CMOTPEHUEM aKTyaJbHBIX MPOOJIEM TPakIaHCKO-TIPABOBON JOKTPUHBI, aHATU3 IOHSATHSI Me-
TOJIOJIOTHH TpaBa OyJeT CBs3aH MPEUMYIIECTBEHHO C BOIPOCAMHU MO3HAHUS IMpaBa, U JIMIIb
TaMm, IrJie OHU UMEIOT BBIXOJ] Ha MPAKTHUKY, - C peaju3alueil npasa.

B poccuiickoii 1 cOBETCKOW MOHOTpadUYECKOH JIUTEpaType, MOCBIIIEHHONH METOJ0-
JIOTUU TIPaBa, W3JIOKCHUE MaTepuajia TPATUIIMOHHO PACIIONAraeTcsl 1O MPUHIUITY, CX0KEMY
CO CBOWCTBCHHBIM KOHTHMHCHTAJILHOW MPABOBOW TPAJMIIMK IMAaHICKTHBIM HAa4YaJloOM IOCTpPOE-
HUS KoAu(UKAIMi, NP KOTOPOM B Hauaje HCCIEeIOBAaHUS MPUBOIUTCS HEKas «oOIas
4acTh», a 3aTEM — PACCMOTPEHHE OTICIBHBIX METOJIOB, METOHK, ITOIX0JIOB MU IMPUEMOB. B
9TOU CBSI3HM TPEOYETCs OMPEACITUTHCS C OCHOBOMOJATAOIINMU JIUIS FOPUINICCKON METOJI0JI0-
UM TIOHATUSMHU, & UMEHHO C TEM, YTO K€ MPEACTaBIsAeT co00i 1n00x00, mMemoo, npuemsl u
Cnoco6bl TIO3HAHUS TTPABOBOM JI€WCTBUTEIHHOCTH.

[TockonbKy OCHOBHBIM Ha3HaUE€HUEM METOAOJIOTHHU BBICTYMAET [TO3HAHUE, IPOSIBICHUE
BOBHE CBEPHYTOT'O HJICHHOTO COACPKAHUS, TO PACCMOTPEHUE TOT'O MM MHOT'O METOJI0JIOTHY e-
CKOTO (peHOMEHA C MO3UIIUN OTICIBHOTO MOJX0/1a, METOa WU C UCTIOJIB30BAHUEM YACTHBIX
MPUEMOB, CIIOCOOOB MpecieAyeT aHaJOTUYHYIO IIellb, a CaMO pa3TPaHUYEHHE METOAOJOTUU
M0 YKa3aHHBIM HaIpaBJICHUSM €CTh HE UYTO WHOE, KaK pa3rpaHUYeHHE METOJOJIOTHUHU TIO ee
ypoemz/u.5 Omnpenensis CTPYKTYpPy YPOBHEH METOJIOJIOTHH TPAKIAHCKOTO TpaBa, CIeIyeT MPpHU-

3HaTh, YTO HanboJee MPOCTEHIINA, JIEMEHTAPHBIN YPOBEHb COCTABIISIIOT MPUEMBI, CIIOCOOBI,

4 Jlykna P. Merononorus mpasa M., Ilporpecc, 1981, ¢.204.
> Kosio6pa H.U. TTonsTHe M CTPYKTypa METONOJIOTHH FOPHIMYECKOil Hayki. B ¢6.: MeToomormueckue mpodie-
MBI Popuadeckoi Hayku. Kues: «HaykoBa mymkay, 1990, c.7.



C TIOMOIIBIO0 KOTOPBIX MPOUCXOAUT BOCIIPUSTHE MPABOBOM JEHCTBUTEIBHOCTH. OIHAKO MpHe-
MBI U CIIOCOOBI, OyTyYH 3JIEMEHTAPHOM COCTABISIONIEH METOOJIOTHH IUBUIMCTUKH, HE B CO-
CTOSIHUM CaMOCTOSITEJIbHO BBICTYIATh B KaueCTBE HAYYHOIO MHCTPYMEHTapus B Jiejie O3Ha-
HUS [IpaBa, MOCKOJbKY MX MPOCTOTa U (h)parMeHTapHOCTh HE JAIOT BO3MOKHOCTH MOJYYHUTh
MHTETPUPOBAHHOTO 3HAHMS.

Bosee BbICOKHI YpOBEHb METOJIOJIOTHH TpaBa COCTABISIET COOCTBEHHO IOPUINIECKUI
METO/I, B IaHHOM CJIy4ae TTOHMMAaeMblii KaKk THOCEOJIOrHYeCcKHil MeTol. MeTo 1opuandecKoit
HAyKH TMPEACTaBIseT co00i moacucreMy (OJI0K, pa3ieabHOE €AMHCTBO PHEMOB, CIIOCOOOB)
METOIOJIOTUH TIpaBa, XapaKTEPU3YIOLIyI0cs O0IIel MPaKTHUECKOW M WACHHOM HampaBIeHHO-
CTBbIO, OPHCHTUPOBAHHON Ha MO3HAHWE M3BECTHOTO IOPUIMUYECKOTO SIBJIEHUS, mporecca. Kpo-
Me TOTrO, YTO B METOJI€ COEAMHSIOTCS ONpeAeNieHHbIE CIIOCOOBI, MPUEMbl U3YUEHUs IpaBa, B
METO/]I IPUBHOCUTCSI HEYTO HOBOE, HJIES 4el020, a TIOCKOIBKY IIeJI0€ HE CBOJMMO K MPOCTOMN
CyMME 4acTeH, ero COCTaBISIOIINX, METO/ XapaKTePU3yeTCs] OCOOBIMH, YHUKAIBHBIMH CBOIi-
CTBaMH, KOTOPBIE MOTYT OTCYTCTBOBATH Y BXOJSIIMX B HErO IPHUEMOB M CIIOCOOOB, B3SITHIX
oTnenbHO. TakuM 00pazom, BCAKUI METO/ B IIPaBe, OTBEYAIOIINIA MPU3HAKY HAYYHOCTH, KPO-
Me TPOYEro, SBISETCS OJHOBPEMEHHO MemoOouKol UCCIEIOBaHUS U TUAAKTHUKON pe3ylbTaToB
TaKOTO HUCCIICOBAHMS.

Haxonen, HaWBBICIIUM YpOBHEM METOJIOJIOTHH BBICTyMaeT noaxoxa. Ecnm B merone
MPOUCXOIUT CHUHTE3 OTIEIbHBIX IMPUEMOB U CIIOCOOOB B €IMHOE IIeNI0e, TO B MOJIXOJE OCY-
IIECTBIIAETCS HE TOJBKO MHTErpalys pa3IMyHbIX METOJIOB, IPUEMOB U CHOCOOOB, HO TaKKe
WX IMHEHUE C JMYHOCTBHIO MCCIIENOBATENS, HIEH U TyXa, OOBEKTUBHOTO U CYOBEKTHBHOTO.
Ha ypoBHe monaxona MeToosiorusi oOpeTaeT CBOM YeOBEYECKUM OOJIHMK, CTAHOBUTCS M-
CTBUTENIBHO >KUBOM, HAMIOIHSETCS MMPOTPECCUBHBIM U PAIIMOHAIBHBIM, a TaK)Ke BIAJaeT B 3a-
OmyxkaeHus u npenaercs criadboctsM. [lapagokcanbHO, HO KIMEHHO Ha 3TOM BBICILIEM YpPOBHE
METOJIOJIOTUN YeJIOBEUECKUU JyX BOCMApSET K BHEBPEMEHHBIM BEpIIMHAM HCTHHBI, IPHOO-
IaeTCs K BBICIIEMY, BMECTE C TeM, 3/I€Ch )K€ MPOSBISIETCS BCE MPUXOAIIee, BpeMeHHOe, Xa-
PaKTepHOE JIHIIb OMPEICICHHBIM 3M0XaM,’ a TTOTOMY B METOOIOTHYECKOM TIOXO0/E AHANICK-
TUYECKU COETUHsETCs INTyOMHa MBICIM M MOBEPXHOCTHOCThH 3a0nmyxjaeHus. B conepxanue
METO0JIOTUYECKOT0 MOJIX0/a, HapsiAy ¢ MpHUeMaMHu U Croco0aMu, OTIAeNbHBIMU METOJaMH,
BKITIOYAIOTCSI TPUHIIMIIBIL, [ETH W 3aJaddl MO3HABATENBHOTO Tporecca. Takum oOpazom, B
MOJTX0/I€ 3aKITF0YAETCsl He TOJIbKO MCCIIEI0OBATEICKUI HHCTPYMEHTApUi, HO TaK)Ke U HEKOTO-

pBII71 BCKTOP ABUXKCHUA B 00JIaCTH TTO3HAHUS. KpOMC TOr0, MOAXO/ XapaKTCPU3YyCTCA 0COOBIM
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cmuniem,’ CBOMCTBEHHBIM OMpeIEICHHOMY UCCIEA0BATEII0, a IOTOMY, YUUTHIBASI, YTO CTHIIb —
9TO YEII0BEK,” MOKHO TOBOPHTH, YTO JIFOOOH MOIX0 B U3BECTHON MEPE YHUKAJICH.

MeTto0510rnYecKuil ypoBEeHb MOAX0/1a B HAUOOJIbIIEH Mepe U3 TPeX PacCMOTPEHHBIX
yYpOBHEH MOjpa3zyMeBaeT HaJIMYMe YeTKOW puiocockoit mo3uIMK y UCCIIEe0BATENs, a CaMo
UCCIIeIOBaHNE — Kpenkylo (unmocopckyro 6a3zy. HecMOoTpst Ha TO, YTO METOHOJIOTHYECKUIN
MOJIXO/J] BCET/1a B U3BECTHON CTETICHH MHIUBUyaJeH, HanOoJee TUITHYHBIC JIsl TAaHHOW HCTO-
PUYECKOM 3MOXU WM U3BECTHOM IPYMIbI UCCIEA0BATENEH METOA0JIOTHYECKHE MOAX0AbI MO-
TYT OBITH ONUCAHBI Yepe3 yKa3aHHe Ha MPEeBATUPYIOLINE B HUX DJIEMEHTBI OMPEeIEHHBIX Me-
To0B U (ritocodckux TeueHuid. Tak, cpenu Hamboyiee 3aMETHBIX MOXHO BBIICTUTH €CTE-
CTBEHHO-TIPABOBOW M IMO3UTUBUCTCKUN MOAXOJbI, COUUOIOTHYECKUM, SIKOHOMUYECKUH, TICH-
xoJoruyeckuii moaxonsl. [Ipu OGonee MPUCTATILHOM PACCMOTPEHHUU B paMKax KaxJoro W3
HA3BaHHBIX MMOJXO0/0B MOTYT BBIIEIATHCS Oosee crienuduueckue Te4eHUs], MOAXO0bI, IKOJbI,
CYIIIECTBOBAaHWE KOTOPBIX oOOyciaBnuBaeTcs audQepeHnranueii 3HaHUS IO OTICIbHBIM
HarpaBJeHUsIM. [[BUTasch MO HUCXOMSIICH, OT BBICIIETO YPOBHS IOPUINYECKON METOIOIOTUH
K HU3LIeMY, 00eHssl cofepKaHue TOHATHUS TOIX0Aa U MOMOIIH oOpalieHus: Ko Bce Oomee
YaCTHBIM METOJIaM, MCKJIFoUYasi U3 €ro COAEpKaHWs NMPUHIUIBI U YCTAHOBKHU MCCIIEIOBAaHUS,
MOCTENIEHHO MOKHO MEPEHTH OT YPOBHS MOAXO0JAa K METOAY, a 3aTeM — K OTICJIbHBIM MpHUe-
MaM u criocobam. M3 sToro ciemyer, 4To HaJl FOPUIUIECKON METOA0JI0OTHEH, KaK JTI000H MHOM
CMBICJIOBOM KOHCTPYKIMEN, MOTYT COBEPILATHCA TUATEKTUUECKUE onepauI/H/I.9

MeTtononorus mpaBa MOKET IMOJaraThCs Kak HEUYTO 00HO, B TPOTHUBOMOCTABICHUU
uHomy, HepazJieJeHHOMY 1 6ec)OpMEHHOMY, TO €CTh OTCYTCTBUIO MCCIIEIOBATEIHCKOTO MH-
CTPYMEHTApHs, HEMOHUMAHUIO CUCTEMHOCTH U O()OPMIICHHOCTH JIFO0OTO MpeaMeTa UCCIIe0-
BaHMs. MeToaomorus npasa, aajee, cama €cTh UHoe, TOCKOJIbKY OHA MPU3BaHA CIYKUTh UH-

CTPYMCHTOM PACKPBITUA CMBICJIA B HCIIO3HAHHOM, TO €CTh METOJOJIOTHA BCETAA MPUCYTCTBYCT

! HuTepecHo, uto mpodeccopa K. Lpaiirept u X. KeTir B cBoeM (pyHAaMEHTAIHLHOM TPYIE IO CPABHUTSIEHOMY
MPaBOBE/ICHUIO BBIZIETISIIOT CTHIIb B KAUECTBE KIACCH(MKALIMOHHOTO NPU3HAKA JUIsl 000COOIEHNs IPAaBOBBIX CH-
CTEM, YTO JIMIIb TOATBEPKAAET MPOBOAUMYIO 3/I€Ch TOUKY 3pEHHS Ha MPaBoO Kak Ha pa3yMHOE, )KHBOe 00pa3oBa-
Hue —cM.: Lpaiirept K., Ketry X. BBenenue B cpaBHUTENIFHOE IPABOBEICHHE B cpepe YaCTHOTO MpaBa: B 2-X T.T.
—T.l. OcHoBbrl: Tlep. ¢ HeM. — M.: MesxxnyHapoaHble oTHomeHus, 1998, ¢.107.

8 A.®. JloceB onpe/enser CTHIIb Kk IPHHIUIT KOHCTPYHPOBAHHS BCETO IOTEHIMATA IPOU3BEICHNS HA OCHOBE
€r0 TEX WJIM UHBIX HAOCHPYKMYPHBIX U 6Hexydoxcecmeennvix saoannocmei (xkypcue moii — JI.C.) (Jloces A.®D.
Ipo6nema xymoxectBenHoro cruisi. — Kues: “Collegium” , Kuesckast Axkanemus EBpoGusaeca, 1996, ¢.226)
i 0oJiee KpaTKo Kak Xy/I0’KeCTBEHHYIO (hOpMy, KOTOpast HECET B CBOCH OpraHM3aIlMHK CIIe/(bl COOTHECEHHS C
TeM Wi HHBIM nHOObITHEM. (JIoceB A.@. dopma — Ctunb — Beipakenne / Coct. A.A. Taxo-TI'ogu; O6m. pen.
A.A. Taxo-T'onu u U.1. MaxanbkoBa. M.: «Msbiciby, 1995, ¢.151.). OgHako 3Ta 3aJaHHOCTh BHEIITHE TI0JIOXKE H-
HBIMU MOMEHTaMH NPEONPEIENAETCS aBTOPOM, YETOBEKOM, UTO MO3BOJSAET 3[€Ch UCIOIB30BaTh 3TO CTAPOE
OIPENIENEeHUE CTUIIS.

9 OpuruHAIbHAS TOMBITKA IHATEKTHIECKOTO IOCTPOCHHS KATEroOpPHATLHOTO alapaTa COBETCKOH 0OMIeH TeOpHH
npaBa Obu1a mpennpuHaTa A.M. BacmiseBsiM — cM.: Bacunse A.M. IlpaBossie kateropun M.: FOpuamueckas
muteparypa, 1976.



implicite B kauecTBe MpHUHIMIIA PACKPBITHA CMBICHIA, €ro o(GopMIICHHS B HEIIO3HAHHOM I10-
CTOJIbKY, TIOCKOJIbKY HETO3HAaHHOE MPOTUBOCTOUT CMbICTy. HakoHern, B pe3ynbTare quaiek-
TUYECKOTO0 CUHTE3a MPOUCXOIUT CHATUE YKa3aHHOW aHTUHOMMHU, U METOJI0JIOTHS MpaBa Impe-
CTaeT mepel]l HaMU B KayecTBE HEPa3JeIbHOTO0 €AMHCTBA, CAMOTOXKJIECTBEHHOTO pPa3InyMs
CMBICJIA U ITYCTOTBHI, Uoeu U MeoHd.

Mertoponorus rpaBa He €CTh pa3 M HaBCET/1a 3aCThIBIIAS JAHHOCTb, U3 MPUBEICHHOTO
BBIIIIE M3JI0KEHUSI BUJHO, YTO METOAOJOTHS IOPUCIPYACHLIUU, Oyaydu HJealbHbBIM 00pa3o-
BAHHEM, IOJBEpXKEHa Osudicenuio.”’ KpoMe TOro, 4To IBHIKEHHE OCYIICCTBISCTCS B XOJC
CHHTE3a IIPU IIepexo/ie OT OJHOTO K HHOMY, a Yepe3 Hero — B €AUHOE, IBUKEHUE €CTh OJIUH U3
OCHOBOITOJIATAIOUINX aTPHOYTOB HATMYHOW METOI0JIOTUH IOPUCTIPYICHIIHH.

MeTtononorus mpelcTaeT mepel HaMH Kak HEeuTO OmpesesieHHoe (B Oonblled Hin
MEHBIIICH CTENeHu), 3aJaHHOe, OJIHAKO METOJOJIOTUS HE €CTh pa3 M HaBCerja 3acThIBIIAS
JAHHOCTb, B XOJI€ €€ MCIOJIb30BAHUS, TPAKTUIECKOTO TPUMEHEHHUSI TPOUCXOTUT €€ YCOBEp-
IIEHCTBOBaHUE, MPUCIIOCOOJIEHNE K PEAIbHOM JIeHCTBUTEIBHOCTH. TakuM 00pa3om, METO/10-
JIOTUS BBICTYNAET B €IMHCTBE MPOTUBOMOJIOKHOCTEN: nokosa U dguxcenus. Kak moxosiascs
IOpUAMYECKas METOAOJOTHS MPelCTaeT MpU MEePBOHAYAIBHOM OOpaIleHUHd K HeH, OJIHAaKo,
CTOUT TOJIBKO JIIOOOMY HCCIIEOBATEINIO 3aTPOHYTh €€, KaK OHA TOT4Yac oOpamaeTcst B CTAaHOB-
JICHHE, TO €CTh U3 IOKOSI IEPEXONT B ABIKEHHE.

OpHako METOJO0JIOTHS, OTBEYAIOIasi CBOMCTBY MPAKTUYECKONH MPUMEHUMOCTH, HE MO-
KET MOCTOSIHHO HAaXOIMTCS B JIBWKEHWH, MHAaYe OHA MPOMNaJeT B BOJOBOPOTE OECKOHEUHOIO
CTaHOBJICHUS, KaXK/IBIi MOMEHT OHA Oy/eT CTAaHOBUTKCS, MEHSTHCS, TIPH ATOM YXBaTHUTHCA 32
Hee Oy/IeT HEBO3MOXHO. MeTOoI0JIOTHs TTpaBa B TaKOM cirydae OyneT TeKyda 10 0€CKOHEUHO-
CTH, OHa NBITAETCS B KaX/blii MOMEHT MOPOAUTH, 1aTh YTO-TO HOBOE, BHEIIIHE KpailHe MpH-
BJIEKaTEIbHOE CPEACTBO MO3HAHUS, KOTOPOE, Ha TIEPBBIN B3I, JODKHO OTKPHITH HOBBIE I'O-
PHU30HTHI TIO3HAHUS B MIpaBe, HO 3TO BIleYaTiIeHne 0OMaH4YKMBO. VIMEHHO MOATOMY METO/10J10-
T'HsI, IPECHITUBIINCH 0€30CTAHOBOYHBIM CTPEMJICHHEM OTKPBIBATH BCE HOBHIE HCCIIEIOBATENb-
CKHE€ MHCTPYMEHTHI, a Yepe3 3TO M HOBBIC TPEAMETHBIE Cephl MO3HAHHS, TPUXOIUT K OCO-
3HAaHUIO TOTO, YTO HACTaJIa MIOPa OCTAaHOBUTHCSA. TakuM 0Opa3oM, B pe3ysibTaTe CHATHUS MpPO-
TUBOpEUUs JIBUKEHUS M TIOKOS METOJOJIOTHs SIBISIETCS B BUJAE Cmasuie2o, COACPXKAIIEro B
ceOe OanmaHC IBWKECHUS W HEMOJBM)KHOCTH, PaBHOW YCTPEMIICHHOCTH BBEPX M IOTCHIIMATb-

HOM crlocoOHOCTH K NajieHnto BHU3. He cTouT, ogHako, ynpomars 3TOT MPOLece U MpeCTaB-

Y [IpumennrensHo k n3ydenuo KyasTypsl J. Kaccupep ykassiBaeT Ha paBHYIO 3HAYNMOCTb AHAIIN3A CTAHOBIIE-
HUS, C OJHOH CTOPOHBI, U aHAJIN3a MMPOU3BEICHNUS, U aHamu3a GopMEl, - ¢ Apyroi. Kaccupep 2. 36pannoe.
OmeiT 0 yenoBeke. M.: «["apaapukay, 1998, ¢.106.



JSTh, YTO BO3MOXHO YETKOE Pa3rpaHUYCHHE CTAHOBSIIErOCsS M CTABIIETO B METOIOJIOTHH: B
KQKIbIi MOMEHT OHA MTOKOUTCS, CTAHOBHUTCS U TPECTACT CTABIICH.

VYkazaHHbIE CBOHCTBA METOAOJIOTUN IIMBUIMCTUKHU TPOSIBIISIOTCS 3aMe4aTeIbHBIM 00-
pa3oM MPUMEHHUTEIHFHO K MPaBy TOTZA, KOTJAa CaMo MPaBO MOJAracTcs He KaK HEYTO Hero-
JIBUXKHOE, 4, KPOME MPOYero, Kak cTaHoBsimeecs. MIMEHHO MO3TOMY OJHHM M3 TJIaBHBIX
HarpaBJIeHUH JII0O0T0 TPasKIaHCKO-TIPABOBOTO HCCIIEIOBAHUS BBICTYIIAET U3yUCHUE NPABOBOLU
ROAUMUKYU B OTHOIICHUH ONPECIICHHOTO MPaBOBOTO siBieHus. [Ipoxoys ctaHoBIIeHHE B Ipa-
BE, Mbl HE TOJBKO OTTAaYMBACM, IMPOSBISIEM (UIYpHYIO NMPABOBYI KOHCTPYKIIMIO, HO TaKKe
npUXoauM K craBiiemy. OHAKO U 3/16Ch aHTHHOMUS IBUKCHHUE-TIOKON JJaeT o ce0e 3HaTh He
TOJILKO TIPUMEHUTENIBHO K FOPUINYECKONH METOAOIOTHH, HO U B CAMOM IpaBe: [UBIIACTUYC-
CKasi METOJIOJIOTHsI 00palaeTcsi K CTaBIIEMy B IPaBE, BHIYEPUUBAS CMBICIIOBBIC COCTABIISIO-
mue. [1o OTHOIICHHIO K CTAaBIIEMY METOJOJIOTHS 1aeT UHCTPYMEHTApUi, OpUEHTHPOBAHHBIN
aJICKBATHOM YCTAHOBKOW — B CTaBIIEM CIIEAyeT U3y4aTh HE MMPABOBYIO MOJIUTHKY, & FOPUIUIC-
CKYIO TEXHHKY, TO, YTO ITO3BOJIIIO OPOPMHUTH HICATHHOE CONCPIKAHNE TAKUM, & HE UHBIM 00-
pa3om. CrenoBaTenbHO, METOAOJIOTHS JOHKHA UMETh JIEJIO TAKXkKe C IOPUAUKO-TEXHHUECKUMU
pUeMaMH, KOTOPBIC CYTh HJICANIbHBIC MOCTPOCHHSI, HOPMbI 0O(DOPMIICHUS U NIPO-s6/1eHUs TIpa-
Ba B JKM3HbB. V3 3TOTO Clle[yeT, 4TO AMAIEKTUYECKOEC OTHOIICHHE K METOJOJIOTHH TpaBa C
HEOOXOIUMOCTBIO MPEATIONAraeT JUAJCKTUIHOCTh CAaMOW METOJIOJIOTUH ITUBUIUCTHKH, a Ye-
pe3 3TO — MOHMMAaHUE YaCTHOTO IpaBa KaK PallMOHAIBLHOTO CMBICIOBOTO MOCTPOCHUS, KOTO-
pO€ MOKET OBITh MOHATO KaK BHEIIHE, TaK U BHYTPEHHE TOJIBKO JHATEKTHYECKH.

Kareropuu aBuKEeHHSI ¥ TIOKOSI TIPUMEHUMBI K METOJIOJIOTHH HE TOJHKO BHEIIHE, HO
TaK)Ke MPOSIBISIFOT ce0st BHyTpHU ee. OTMMCaHHOE BHIIIE BOCXOXKICHUE M0 YPOBHSIM METOI0JI0-
TUH OT IPUEMOB U CIIOCOOOB Yepe3 METO K MOJIX0y U 0OpaTHO €CTh HE YTO MHOE, KaK eIrH-
CTBO JIBWYKEHUS U TIOKOS BHYTPU METOJIOJIOTUHU: OTIPABIISASACH OT OJHOTO YPOBHS (TIOKO¥), MBI,
nepexojis (IBMKEHHE) K Ipyromy (craBiiee), 000cobiiseM OTAeNbHbIe TOHATHS BHYTPH Ca-
MOW METOJIOJIOTHH, TIPH 3TOM MTPOU3BOIUM ONEPAIIUU TUATCKTHUSCKOTO CHHTE3a C TIOMOIIBIO
YKa3aHHBIX KaTETOPHid, MMPU KOTOPBIX KaKIas OTIPABHAS TOYKA SBIISETCS KOHEYHBIM ITYHK-
TOM TIPEABIAYIIETO ABMKEHHUS, a Kax/Jas KOHEYHasi — HayaJloM HOBOTO MYTH, TO €CTh B CTa-
HOBJICHUU MBI BeJIeM cuem. J[BUKEHHE U MIOKOH BHYTPU METOJOJIOTHUH B MPHIIOKEHUU K YacT-
HBIM MPpoOJIeMaM MHUBHIUCTHKH JAaeT METOJI BOCXOXKJIEHHUS OT a0CTPAKTHOTO K KOHKPETHO-
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My, a TaKXeE O6paTHBII/I €MY — BOCXOXKACHNUEC OT KOHKPETHOI'O K a6CTpaKTHOMy.

1 Kasumupuyk B.I1. TIpaBo u Metoas! ero uzyuenus. M.: FOpunndeckas nurepatypa, 1965, c.76.
12 Crippix B.M. Metox 1paBoBoii HayKi (OCHOBHBIE 3IIEMEHTHI, CTPYKTYpa). M.: FOpuamaeckas muteparypa,
1980, c.102.



Benenue cuema, koTopoe Bcerja COMyTCTBYET ONEPUPOBAHUIO KAaTETOPHSIMH JIBHIKE-
HHUE — TOKOH, CTAaBUT MPOOJIEMy MPOTUBOMOCTABICHHUS €IMHOTO M MHOXKecTBeHHOT0. OOpa-
11asicb K METOJIOJIOTUH TpaBa, 0ObIYHO €€ BOCIPUHUMAIOT HE TOJIBKO KaK €/IMHOE U CTaBlIee,
HO TaK)K€ U KaK HeYTO OJIHOPOJHOE, IIEIOCTHOE, Hepa3ieibHOE U HEMPOTUBOpeunBoe. Bmecte
C T€M, JJa)KE€ yKa3aHHBIE BBILLIE ONEPALUU 110 BOCXOXKACHUIO BHYTPU METOJOJOTUU OT OJHOTO
YPOBHS K IpyroMy IOKa3bIBalOT, YTO METOA0JIOTHS HE TOJIbKO €AMHA, HO TAKXKE U pa3/iebHa.
3neck oOHApYKHUBAECTCSI €IUHCTBO W MPOTHUBOPEUME ABYX JAPYTUX TUAIEKTHUECKUX KaTero-
pHii, TOXKIecTBa U pa3nuuus. MeTojoorus mnpasa, pa3 OHa IMO3BOJISIET ceOs HCIOJIb30BATh
JUIS TIOJTyYSHHS B TIPOLIECCE MCCIIEIOBAHUS HOBBIX 3HAHUN, C HEOOXOIUMOCTBIO JOJDKHA OBITH
TOXKJIECTBEHHOW camol ceOe, MHaue OHa MCUe3aeT B JIYPHOU OSCKOHEUYHOCTH pa3IHyuii, aHa-
JIOTUYHO TOMY, KaK 3TO MPOUCXOJUT IpU OECIpepbIBHOM CTAHOBICHUH. MeXa1y TeM, METO0-
JIOTHUS TPAXKJIAHCKOTO MpaBa TpeOyeT pa3iuuus: He TOBOPS O TOM, YTO MPH OTCYTCTBUHU Pa3-
JU4YUS €€ Henb3s ObLIO Obl OrPaHUUYUThH KaK OJHO U OTIPAaHUYMTh OT MHOI'O, METOJOJIOTHUS C
HEOOXOIMMOCTBIO TpeOyeT pasziauuusi B caMoi cebe, pasrpaHUdeHus M0 YPOBHSIM, a BHYTPH
Ka)KIOr0 YPOBHA — IO OTAENBHBIM IMOJX0AaM, METO/IaM, IprueMaM U criocodam. B oTcyrcTBue
pa3anurs METOAOJIOTHS CTAHOBUTCS OE€3JIMKOM, HEPa3BUTOM, B KOHEUHOM CUETe, OHA JIUIIAeT-
csl cBoel Meroaonorudeckoi gyHkuuu. OHaKO pa3aenbHOCTh METOI0JIOIMH HE MIPUBOJIUT K
pacnany ee Ha JUCKPETHbIE COCTABIISIOLINE, MHAUE B MHOXECTBE YAaCTHBIX METOJIOB HENb3s
ObLIO OBl Pa3aMuUUTH OOIIYI0O METOAOJIOTHIO IOPUCIPYIEHIMU, B TOM YHCIE HUBUIMCTHYE-
CKYyI0 MeToji0yIoruio. Takum 00pa3oM, yepe3 CHATHE MPOTUBOIOCTABICHHS TOXIECTBA U pas3-
JMYXS MBI IPUXOJIUM K yenomy B METOOJIOTHH TpaBa. Kareropuu ToxaecTBa, pa3nuuus, 1ie-
JIOTO 11 1iesiel MPaKTUYECKOro MPUMEHEHHsI HaXOAST CBOE BBIPAKEHUE B CUCTEMHOM METO-
ne, a Ha GUI0coPCKOM YpOBHE - B 00IIIEH TEOPHH CUCTEM.

Kak yxe yka3pIBajoCh BBIIIE, YPOBEHb MOAX0AA B FOPUINYECKONH METOAOIOTHH IIPEa-
1ojlaraeT HajJu4yue y JIH000ro MccieoBaHus Kpenkoi ¢unocodcekoil 6a3pl. B aTom cmbicie
COBpEMEHHAsi METOJI0JIOTHSI OTEYECTBEHHOI'O YacTHOI'O IMpaBa, Kak, BOPOYEM, U OOIIel Teo-
puu npaBa, oOHaXKaeT OJIHY U3 OCTPEUIIUX MPOOIEM POCCUICKOI MPAaBOBOM CUCTEMBI.

Bpems paccBeTa COBETCKOM IOpUAMYECKON HAyKH, CpPEOU IPOYEro, XapakTepHU3OBa-
JIOCh HAJIMYMEM MOIIHOW METOAO0JIOTHYeCKOr U (UI0coPCKoil OCHOBHL. B cooTBeTcTBUU CO
CIIOKUBIIEHCSA TOT/a Tpaauluel, 11000oe cepbe3HOe MPABOBOE UCCIIEOBAHUE B MOPY COBET-
CKOW JEHCTBUTEITHLHOCTH TpenBapsiio ¢puiaocodhckoe 0O00CHOBAHHE TMOCTAHOBKU OIpPEIeeH-
HOW MpoOIEMBI, COMPOBOXKAABIIEECS JOBOAAMU U3 MAapKCHUCTCKO-IEHUHCKON (uinocodpun. C
pa3BeHUaHHEM MPEKHUX HJICOJOTHUECKUX HJIealIOB B 001l Teopuu rocyapcTBa u Mpasa, a

3aTEM M B OTPACJICBBIX HAayKaxX MPOU30IIECTI OTKAa3 OT OCHOBOIIOJIArarommnux MOJI0KESHUH MapkK-



CHCTCKO-JICHHHCKOH (mitocopun, B TOM uncie Gunocoduu npasa. [ToNbITKH HCTONB30BAThH B
YCEYEHHOM BHJE OTJENbHbIC uaen GuIoco(hCcKoro ydeHusi, IMEHOBABIIETOCS paHee JnajieK-
TUYECKAM MaTEpUAIN3MOM, NPUBEIH K TUIAYEBHBIM pE3yJIbTaTaM, a CTPEMIICHHE BECTH HC-
CJICZIOBATEIILCKYIO JIETEIILHOCTh BHE PAMOK OIPEIeICHHON (HIOCOPCKON MapaaurMbl, Kpo-
Me OYEBHIHOTO caMooOMaHa, He Jall0 OUIyTUMOTO 3 ¢eKTa U JIUIIL yKa3bIBaeT Ha yIpyda-
IOIIHE JJI1 UICTUHHOTO HAayYHOTO TOMCKA MOCieACTBUS. PajocTh U BAOXHOBEHHE OT OTKPHIB-
LIErOCs MACONOrHYECKOr0 H MHPOBO33PEHYECKOr0 MHOr00OPasHs, ™ HaG/II0aBIerocs He Go-
Jiee JIeCATH JIeT Ha3aJ, CMCHWINCh MICHHBIM HUIICHCTBOM U (punocodcekoit ckynocThio. [1o-
TEpSB OJIHO, MBI HICTUHHO HE MPHOOPENN APYTOro.

Hacrano, HakoHel, BpeMs JJisi OTEYECTBEHHOH IOPUANYECKON HAYKH ONPEICTUTHCS C
TeM, KakoMy (puaocopckoMy TEUEHHIO OTIATh MPEANOYTEHUE B KauecTBe OAa3MCHOTO B IO-
CTPOCHUU METOOJIOTUU POCCUUCKOM ropucnpyneHiuu. [Ipu 3TOM YacTHONpaBOBask Hayka,
KaK 3TO HE pa3 ObIBao, MOrja Obl BBICTYIIUTh MHUIMATOPOM W TJIABHOW BEAYIIEH CHIION B
1oI00HOM JBWKCHHU. VIMEHHO MUBHIIMCTaM HanboJiee OIM3KO UACHHO-PAIlMOHATUCTHICCKOE
MOHUMaHHE MPABOBOH JACHCTBUTEIBHOCTH, YTO HAPSY C 3aMETHBIM Pa3BUTHEM YaCTHOTO I10-
3UTUBHOIO IpaBa U HAIMYMEM CHJIBHON aKaJeMHUYECKOW IIKOJBI CO3JaeT OJaronpHsTHBIC
NPEINOCHUIKH ISl KYJIbTUBUPOBAHUS B HAIICH CTpaHEe MPOUICATHCTHYECKON KOHIICTIIIUN Me-
TOAOJIOTUM YACTHOTO TIPaBa, a B 00JIee MIUPOKOM CMBICIIE — IpaBa BOOOIIIE.

OmnucaHHBIC BBIIIE JOTHYECKUE ONEPAIlMU, COBEPIIACMbIC HAJI METOIOJIOTUEH YaCTHO-
IPaBOBOW JOKTPHUHBI, HE €CTh YNPAKXHEHUS B JUAIEKTUYECKOM Joruke. [luamexTuueckas
CTPOMHOCTb METOJIOJIOTHH UBUIIMCTUKN BEHYAET COOOH MPOBOINMOE 3/1eCh TOHUMaHHE Tpa-
Ba KaK 00pa3oBaHMs HIEATLHOTO, CMBICIOBOTO. [T0CKOIBKY MpaBo cyTh chepa uaearbHoro, a
HaunOoJiee aJJleKBaTHBIM MHCTPYMEHTOB JUIsl 0OpallleHus ¢ ujeel sSBiIseTcs AUalIeKTHKa, TO U
METO/OJIOTHSl IIpaBa J0JDKHA OBITh MeTojmojiorueil nuanektudeckoil. Kpome Toro, B memsx
HOJ/Iep)KaHUs IPEEMCTBEHHOCTH UMEHHO JUANIEKTHKE CIIEAYeT OTaTh IPUOPHUTET B KaUeCTBE
0a30BOro Havana UBUIMCTUYECKON MeToo0oruu. TakuM o0pa3oM, ciaenyeT Ipu3HaTh B Ka-
YECTBE OCHOBOMoJararomen (Gpriocopckor CUCTEMBbl IOPUIAYECKOM METOO0NOTHU (HHUiIoco-

buro TaneKTUKH.

B Orkaszom ot ¢uocohckoro 1 METOIOIOINIECKOTO MOHN3Ma, IOCTYJIMPOBABILIETOCS B COBETCKOE BpeMsl, HaIlla
HayKa BO3BpAllaeTCs B JOHO €BPONENCKON r'yMaHUTapHOH Tpaguuuu. MeToq010rHYeCKUH TUTI0PATU3M SIBIISETCS
OJIHUM U3 OCHOBOIOJAraroiyX IPUHIUIIOB COBPEMEHHON METOM0JIOTUHN YAaCTHOTO MPaBa, OTIMYAIOLIIUM €€ OT
COBETCKOM I0pUANYECKON HayKH, B KOTOPOH «MeTom0JIOrHYecKoMy ILTIOpaIn3My (JI0rMaTHuecKoMy, TPaBHOIO-
JUTHYECKOMY M UICTOPHYECKOMY OCBEILEHHIO IIPAaBOBOI'O MaTepHaia), CTOJIb IIMPOKO PACIIPOCTPAaHEHHOMY Cpe-
T PA3IMYHBIX TeUeHUH Oyp Kya3HOH HMBUIMCTHKH, TIPOTHBOIIOCTABIISIETCS CTPOTOE € TMHCTBO METOa,
JI0 KOHIIa ¥ MOHUCTHYECKH Pa3pelIaroIiero BCe Te BOIPOCHI, KOTOPHIE IO TOTO pa3pO3HEHHO B 000COOICHHO
JIPYT OT ApYTa TIIETHO MBITAUCh OCBETUTH Pa3IUYHbIC TeUeHU OyprKya3HOH MBHIMCTUKHU.» — AckHa3uil C.A.
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HecMmoTpst Ha TO, UTO MPEXHAS MaTepPUATMCTHYECKAs AUATEKTUKA BO MHOTOM JIHCKpe-
TUTUpOBaa cedst, Kak B COOCTBEHHO (Pritocockoi cocTaBistonei (MOCKOIbKY TUATCKTHKA
UMEET JI€JI0 C UJeabHBIMU ITIOCTPOECHUSIMH, CO CMBICIIOBBIMU KOHCTPYKIUSIMH, @ HE C «BbIC-
IIMMHU [POSIBJICHUSAMHU MaTepUM»), TaK U B MPAKTUYECKH OPUEHTHPOBAHHOM MPUIIOKEHUH K
NIPaBOBOW JIEHCTBUTEIBHOCTH MOAOOHBIX (PHIOCOPCKUX YCTAHOBOK C COMPOBOXKIABIIMMCS
MHOT'/Ia HEIOTIOHMMAaHUEM U JOTMAaTU3MOM B MBIIUICHUH, 3TO HE IMOPOYUT COOCTBEHHO AMA-
JeKTHYeckoe MuponoHumanue. CerofHs HacTaao BpeMs AJs NOJUIMHHOW JUANIeKTHKH, 1ua-
JEKTUKH UJed, B TEPMHUHAX JUAIEKTUYECKOI0 MaTepuain3Ma — HI€aIMCTUYECKON TNaJIeKTHU-
KU.

[IpaBo, a Tem OoJiee MpaBo IUBUIIBHOE, €CTh UdedbHOe 00pa30BaHKe, MPABO CYTh 00-
Jacth uoeu. IIpaBo HAIMYHO Kak CMBICIOBOE COJIEpXKaHME, BCE MPABOBOE NPEACTAET Iepes
HaMHM Kak cMbIcil. [IpaBo B 1060M U3 €ro mposiBJIeHUI BCerja BHICTYIAET B BUJIE ONpeAesIeH-
HOM palMOHAIBHON KOHCTPYKIIMHU, B CBS3U C YeM ONpEACICHUE PUMCKOro mpaBa Kak ratio
scripta mpencTaBisieTcsi He CTOJIb METaOPUYHBIM, KaK IPUHSITO CYMTATh. [ HIIOCTa3upOBaHUE
U/1€TMCTUYECKOM OCHOBBI METOI0JIOTUH TPaBa, IPU3HAHKUE B KAUECTBE OCHOBOIIOJIArAIOIIEro
[MeTa-noX0/1] UACATMCTUYECKOT0 I0JX0/1a K MpaBy MpeIoaraeT pacCCMOTPEHUE IpaBa Kak
U/ICTBHOTO, CMBICIIOBOTO 00pa30BaHUsS B ILIE€JIOM, HE OTPAaHHYMBASICh BBISBICHUEM OT/ACIb-
HBIX, TIIYOMHHBIX WACH, KOHCTPYUPYIOIIUX M JIMIIb ONPEIESNISIONUX COACpKaHNe PAaBOBOM
CHCTEMBI, KaK 5TO HEPEJIKO JenaeTcs B auTeparype.™

JlnanekTuka 1nojapa3syMeBaeT B3aMMOOOYCIOBICHHOCTh CTaTMKH M JUHAMUKU UIACH, a
MOTOMY B JAMAJICKTHYECKOM CHHTE3€ BO3MOXXHO €IUHEHHE B3aMMOMCKITIOUAIONINX MMPH3HAKOB
TOTO WJIM WHOTO TMOHATHA. [{MBHIMCTHYECKasT TOKTpUHA, TIO CYTH, BCET/Ia MCIIOB30BaJIa dJIe-
MEHTapHbIE JUATJEKTHUECKUE MTPUEMBI, 3a4acTyI0 He N0J03peBasi 00 3TOM: MPOsSCHEHHUE CyLI-
HOCTH TOT'O WJIM MHOTO MPaBOBOTrO (peHOMEHa, oIpesieleHne MOHATUs, 000cOo0IeHne ero ot
CMEXKHBIX TIOHATHH, MOUCK €TUHCTBA U TU(depeHIHaliH, a TAKKe MHOTHE IpyTrue Tpaauiiu-
OHHBIE METOJIOJIOTHYECKUE MPHUEMbI IIMBUIMCTUIECKOTO MCCIESIOBAHNS €CTh HE YTO MHOE, KaK
JMAJIEKTHYECKOE OTpeIeIeHNue OHOTO (€IMHOT0, HEUTO, - IIOCTAHOBKA TE3WCa) C MOCIEAYIO-
MM MTPOTUBOIIOCTABICHNEM HHOMY (MHOTOMY, HUYTO, - BBE€JIeHHEe aHTUTe3uca). Ha aTom 3a-
YacTyl0 JMamar, TOYHEe JOIMAaTUYECKUN COBETCKUU JHAJEKTHUECKUI MaTepuanu3M B IOpH-

}11/1'—1601(0171 HAyKEe, OCTaHaBJIMBAJICA, XOTAd HAJICC C HGO6XO}II/IMOCTBIO CJICOAYET CUHTE3, ITOCTPO-

OO1mue BOnpocsl METOAOJIOTHHU TPpaXKJaHCKOTO TpaBa. B ¢6.: Yuensie 3anmcku JII'Y, cepust 1opuaudecknx HayK,
BoImL 1, JI., 1948, c.17

1 Tak, C.C. AnekceeB, HECMOTpS Ha TO, UTO MOCTYIHPYET TE3HC, B COOTBETCTBHH C KOTOPHIM TPABO €CTh BBITHE
pa3yMa, OTpaHWIMBAETCS BBIIBICHUEM JIHIIH IPABOBBIX HJIEH, MOHUMAaeMbIX KaK OCHOBOITIONIararomue, GpyHma-
MeHTajbHbIe Hadasa B mpase. — Cp.: Anekcees C.C. Yka3. cou., ¢.564-570 u ¢.289-290.
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eHue 1enoro. /lanpHeilliee NBUKEHUE TUATIEKTUYECKOW MBICIHA BBIBOJAUT HA PACCMOTPEHHUE
MIPABOBOTO SIBJICHUS B IIEJIOM H I10 YaCTsAM, OOIIETO U OCOOEHHOTO (C MPOBEACHUEM KIIACCH-
¢dukanum), paccMOTpEeHHE B CTaTUKE U TMHAMUKE (KaK paBHOBeCHas, cj1abo ycToWyuBas WIn
HEYCTOIUMBas CUCTEMA) U MTPOY.

[Ipu3Hnanue B Ka4eCcTBE MPUHIIUITHAIBHOTO METOIOJIOTUYECKOTO MOMEHTA HJICATbHO-
CTH IIMBWJIBHOTO TIPaBa 3a/1ae€T MCCIICIOBATEII0 BEKTOP: JIFOOOH NPaBOBO ()eHOMEH, BBICTY-
HAIOUIMI IPEeIMETOM HCCIEIOBaHUs, COJIEPKUT B C8EPHYMOM BHUJE €T0 UJCI0, OCMBICICHUE
KOTOPO#i, TOUCK MPEIMETHOTO 3HaHUS (3HAHUS IO CYIIECTBY) CYyTh caMo uccienoanue. Co-
OTBETCTBEHHO, ITUBMJIMCTUYECKAs] JOKTPUHA B IMHAMUKE €CTh YCTAHOBJICHUE UJICATHHOTO CO-
JIepKaHUsl 9acTHOIO MpaBa, JOKTpuHA B cTatuke ad hoc cyts camo 3T0 coaepskanue hoc et
nunc.

3akperieHre Ha ypOBHE NOKTPUHAIBLHOTO MOJAXO0/a MpaBa KaK UJICANbHOTO COJEpKa-
HUS, KaK cQephl udeu, HApSIy C MPOYUM, IPUBOJIUT K ONPEICIICHHIO IPaBa TaKkKe KaK pa3zyM-
HOTO, payuoraibHo2o odbpasosanus (ratio Scriptals). W3 sTOro Asia ypoBHS Memooa BBITEKAET
HEMaJIOBaXKHAs TPAKTHUYECKasl YCTAaHOBKA: MCCIEIOBAaHUE MpaBa JOHKHO MPOUCTEKATh U3 OJI-
HOM M3 TJABHBIX METOJIOJIOTMYECKUX TOCHUIOK: MPOBEICHUE aHAllM3a W MPABONPUMEHEHHUE
TPaXKTAHCKO-TIPABOBBIX HOPM BO3MOJKHO JIHIIb KaK PAIIHOHATBHBIN MTPOIECC, YTO MOapa3yMe-
BACT IOUCK U HAXOXK/ICHHE OAIAHCA MHTEPECOB HHIMBHAA U oOumiectBa.® VIHBIMU cloBaMmuy,
HEJOIMYCTUMBI MIPaBOBbIE KOHCTPYKIIMHU, KOTOPbIE HEpallMOHANBHBI. Tak, HeoMmyCcTUMa BEpU-
dbukanus rpaxkJaHCKO-TIPABOBBIX MOCTPOCHMI, HEpAIMOHAIBHO, HEPA3yMHO OrPaHUYHBAIO-
IIMX BO3MOXHOCTH YYaCTHUKOB 00opoTa. boiyiee Toro, cieayer mpu3HaTh 3ampeT Ha KaKoe-
ar00 OTpaHUYCHUE B peau3allii IPaXTaHCKHUX MPaB, 32 HCKIIFOUCHUEM JIUIIb CIIy9aeB, €CIIU
TaKoe OrpaHWYEeHHE B KayeCTBE IMOJUTHUKO-TIPABOBOIO OOOCHOBAaHHUS MMEET B BUIY 3alUTY
TpaB M HHTEPECOB APYTHX JIMI, CyOBEKTOB YaCTHOTO IpaBa, HO He rocyaapcrea.’’

C no3unuit moJo0HOT0 MOAX0/Aa K OMPEIEICHHUI0 CYIIIHOCTH MpaBa MOXKHO MPUNTH K
3aKJTFOYCHUIO, YTO IBOJIFOIHS TPaBa, COBEPIIAIONIASICS B TIPOIECCE €r0 HCTOPHISCKOTO Pa3BH-

TS, €CTh MPO-ABJIEHUE pa3yMa B MUP, NIPU 3TOM IPaBO €cTh Gopma, 0ObeMIIIONIast pa3yM B

1o Ioxposckuit U.A. Micropus puMcKoro mpasa. — BCTYIUT. CTaThs, IEPEBOARI C JIaT., HAYIH. Pell. © KOMMEHT.
A.J1 PynokBaca. — CI16.: U3narenbcko-Topro.eiii oM «Jletnuit Cany, XKypran «Hesay, 1999, ¢.16-17.

16 XBocros B.M. Cucrema puMckoro npaBa. YueOHuk. — M.: MznarensctBo «Crapk», 1996, c.30.

" TIpoGrema onpeenen st CyHOCTH TOCYapCTBA KAK yUaCTHHKA FPAXIaHCKO-PABOBBIX OTHOIICHHH HMEET
OCTPENIIYI0 IPAKTHUECKYIO LIEHHOCTb U JKJIET CBOETO CKOPEHIIEro peleHus B JOKTPUHE IPAXKAAHCKOTO MpaBa.
3TOT BONPOC HAWIYYIIMM 00pa3oM HILIIOCTPUPYET HEOJHO3HAYHOCTh TIOHATHS Memo00I02UeCKol npodiemyl.
olpezieIeHIe TPaXk1aHCKO-TIPaBOBOI MPUPOJIBI TOCYIapCTBA MPEICTABISET COO0I METOMOIOIHYECKYIO CIIOXK-
HOCTB, KaK C TOYKH 3pEHHS OTCYTCTBHUS MMOAXOSINET0, pa3padOTaHHOTO HCCIIEIOBATEIECKOTO HHCTPYMEHTAPHS,
TaK ¥ ¢ TOYKH 3PEHUs YHUKAJIFHOCTH, U3BECTHOI HOBH3HBI M HEPa3pabOTaHHOCTH BOIIPOCA.
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HAIIEM XaOTHYHOM H 3a4acTyio HepasyMHOM oGuiectBe.”® TakuM 06pa3oM, MO3HAHHUE, IPH-
MEHEHHUE TpaBa, a TaKXKe MO3UTUBHOE MPABOTBOPUECTBO BCET/IA JIOJDKHO MPECIEI0BATh LN
NPOSIBJICHUS, (PUKCAIIMU U Pa3BUTHI pallioHAIBHOTO. [IprMeHeH e FpuanIecKod METO10I10-
THH JIOJDKHO JIaBaTh HE YMO3PUTEIBHOE, a TO3UTUBHOE 3HAHUE O PAYUOHATILHOM.

UToOb! MPOSIBUTH paAIlOHATBHOE B PABOBOM MaTepHualie (MIO3UTUBHOM IIpPaBe, MPaBo-
MPUMEHHUTEIHHON JCSITETbHOCTH, JOKTPUHE) IOPUANYECKAs METOIOJIOTHS JTOJIKHA Pa3BUBATh
TaKWe MHCTPYMEHTBI, KOTOPBIC TIO3BOJISIFOT OTJCIUTh HEPAIMOHAIBHOE OT YACTOW HJICH TIpa-
Ba. B 3TOM cMBICIIE KOMIIApaTHBHCTUKA, KaK C WCIOJIb30BAHUEM CHHXPOHHUYECKOTO, TaK U
JIMAXPOHUYECKOTO METOOB, > COCTABIISICT OHMH U3 BEAYIIMX METOLOB COBPEMCHHOMN LIHBHIIIH-
crrdeckoil JokTprHbl.”’ OUYeBUIHO, YTO CPABHHTEIBHOE NPABOBEACHHE, SCIIH OHO TPUAEP-
KHBaeTCs (yHKIMOHANBHOTO IOAX0MA, " TI03BOJISET HE TOIBKO IPOM3BECTH [IOCTAHOBKY IIpa-
BOBOW MPOOJIEMBI M 0003HAYUTH MOAXOJBI K €€ PEIICHUI0, HO TaK)Ke CO3/IaTh PAllMOHATLHYIO
MIPABOBYIO KOHCTPYKIIHIO, IIOCKOJIBKY KOMITAPATHBHOE UCCIICIOBAHKE JIAeT PsiJl, HAOOp mpaBo-
BBIX KOHCTPYKIUH, JOMYCKAIOIIKX BbIOOp Hanbosiee ajiekBaTHON U 3(pPekTUBHOM (HOPMYIIBL.
Takum o0Opa3oM, kputepueM 3(P(GEKTUBHOCTH FOPHUIANYECKOTO HCCIICIOBaHUS, a TPUMCHHU-
TEIBHO K IOPUIANYECKON METOHO0IOTHH — 3PPEKTUBHOCTH HCCIIEIOBATEIIBCKOM METOANKH, BbI-
CTYIaeT OYEBUHOEC IMOCJICICTBUE, MPOSBICHUE PAIlMOHATBHON FOPUIUICCKON KOHCTPYKIIUU.
B aTOM cMbicie mpecioByTas MpakTUYecKas IICHHOCTh IOPHIUYECKOTO HCCIICIOBAaHUS €CTh
BCETO JIMIIb OJHO M3 NPOSIBJIICHUI MTOJOOHOTO KPUTEPHS, KOTOPBI MOXKET HAXOIUTh CBOE BbI-
paXKECHHE TAKKe B MPEIIOKEHUSAX IO COBEPIICHCTBOBAHUIO TIO3UTHBHOTO MPaBa, Jave TOJIKO-
BaHUs, TIOCTPOCHUS YETKOTO KaTerOPUAIBHOTO ammapara  T.11.

He ctéuTt, ogHako, 1ymMath, 4TO pa3BHUBaeMoOe 3[€Ch MOHUMAHUE METOAOJIOTHH Tpax-

JAaHCKOI'O IIpaBa €CThb IICPCIUIIOBAHHAA Ha COBpCMCHHHfI MaHEp €CTCCTBCHHO-IIPpABOBAsA KOH-

8 Oun 3 OPUIMHAJIBHENIINX NIPEICTaBUTEIICH II03AHENIIETO UYAECIICKOro HeoIiaTouu3Ma, OUiIoH, BIpa3uil
3TO HauboJee yAUBUTEIbLHBIM 00pa3oM B cBoeM TpakTare «O cBoOoIe Kaxa0ro 1o0poaerenpHoro»: «Hemorpe-
IIMMBINA 3aKOH €CTh 3/IpaBbIil pa3yM, O0ECCMEPTHBIN, HE HCXOAAIIMK HU OT TOTO, HA OT HHOTO CMEPTHOT0, HaYep-
TaHHBIA HE Ha Oe3yIIHOM Oymare win Oe3AyIIHBIX KOJIOHHAX, HO HETJIEHHOM, OecCMEepTHOW PUPOION Hadep-
TaHHBII B 6eccMepTHOM pazyme» — Llut. mo: I'yro I'poruit O npaBe BoiHBI 1 Mupa. Tpu KHUTH, B KOTOPHIX 005-
SICHSFOTCSI €CTECTBEHHOE MIPaBO U MPABO HAPOOB, a TAK)KE MPHUHIIMITEI MyOJIWIHOTO MpaBa. [lepeBoa ¢ naTHHCKO-
ro AJI. Cakkertu. M.: Hayuno-u3znarensckuit uentp «Jlagomup», 1994, ¢.80.

1 [Ipo6eMBl METOIONIOTHH U METOTUKH mpaBoBeaeHus. M.: Meicib, 1974, ¢.115; Laiirept K., Ketiy X. Bre-
JICHHE B CPAaBHUTEIBHOE MTPABOBEACHUE B c(hepe YacTHOro mpasa: B 2-X T.T. — T.|. OcHoBsr: [1ep. ¢ HeM. — M.
MesxayHapoaHsie oTHOHIeHHs, 1998, ¢.8-98.

20 MARY A. GLENDON, MICHAEL W. GORDON, CHRISTOPHER OSAKWE. COMPARATIVE LEGAL TRADITIONS.
TEXTS, MATERIALS AND CASES ON THE CIVIL AND COMMON LAW TRADITIONS, WITH SPECIAL REFERENCE TO
FRENCH, GERMAN, ENGLISH AND EUROPEAN LAW. 2" ed. West Publishing Co., St.Poul., Minn., 1994 [American
Casebook Series], p.9 et seq.

2 PaGens 9. 3azaun 1 HEOOXOIMMOCT CpaBHUTENBHOTO NpaBoBeAeHUs. [lepeBo ¢ HeMeUKOro noJi Hay4YHOU
penakmueit 1.10.H., mpod. b.M. T'onrano. — ExatepunOypr: Poccuiickas mikosia 4acTHOTO mpasa (Y pajabCKoe OT-
nenenne), 2000, ¢.16; Mary A. Glendon et. al., supra note 20 at 12.

13



nenuus. [Ipy BceM BHEIIHEM CXOACTBE, KOTOPOE, KAXKETCS, OUEBUIAHO MPOSBISIETCS MEXIY
pa3BUBAEMBIM 3/1€Ch TOHMMAHUEM LIMBUIIMCTUYECKON METOJI0JIOTUU U €CTECTBEHHO-IIPAaBOBOM
KOHLENIUEH, C €€ CTPEMIICHUEM K IIOMCKY MCTUHHO CIPABEIUIMBBIX M PAllMOHAIBHBIX HOPM,
IO CYLIECTBY 3/1€Ch HE TaK MHOI0 0011ero. B otiyyne oT ecTecTBEHHO-IIPABOBOW KOHIIETILIUY,
KOTOpas He OoJiee YeM MOCTYIHUPOBaIa CTPEMIICHHE K OTHICKAaHUIO PAllMOHAIBHBIX H JIOTHYE-
CKH{ 3aBEPUICHHBIX IIPABOBBIX IIOCTPOEHUM, IPOBOUMOE 3/1€Ch TIOHUMAHHUE LIUBUIUCTUYECKOMN
METO/I0JIOTUHU BBICTABIIACT B KAUECTBE OJHOM U3 CBOMX IVIABHEWMINNX 3a1a4 ITOUCK U HAXOXKIe-
HUE KPUTEPHEB, MO3BOJIIONMX U3MEPATh 3(P(PEKTUBHOCTh TE€X WJIM MHBIX IIPABOBBIX IOCTPO-
eHuil. COOTBETCTBEHHO, B OTJIMYME OT €CTECTBEHHO-TIPABOBOM KOHIIEMIIMH, BO MHOTOM JIMIb
CO3EpLATENbHO CMOTPEBILIEH Ha ATOT MPOLIECC U, CIOBHO, NOBTOPSIONIEH, KaK 3aKJIMHAHMUS,
IIPU3BIBBI K IOMCKY PAallMOHAIbHBIX IIPABOBBIX HOPM, COBPEMEHHAs METOJOJIOTHUsS IpaBa HeE
IIPOCTO B3BIBAET K 3TOMY, HO U IIpejIaraeT KpUTEpUHU, IIPU IOMOIIU KOTOPBIX OLEHUBAJIACh
051 5 (PEKTUBHOCTH, a Yepe3 Hee W PAllHOHAIBHOCTh TEX WJIM MHBIX MMOCTPOeHHH. B 3TOM MO-
MEHTE Pa3BUBAEMOE 3/I€Ch COJIEP’KaHNUE YACTHOIIPABOBOM HCCIIEI0BATENIbCKOW METO/I0I0TUU
cONMKaeT ee CKopee ¢ TeUCHHUEM «IIPaBo M 3KOHOMHUKa» [Law & Economics], kotopoe, B u3-
BECTHOM CMBICJIE, SIBJISIETCSI AaHTUIIOIOM €CTECTBEHHO-IIPAaBOBOM KOHIENIMU. MIMEHHO moaTO-
My 1ipo6iema > EeKTHBHOCTH>® IPABOBBIX HOPM, a 4epe3 Hee W HX PALHOHAIBHOCTH, B Me-
TOJIOJIOTHH TPAKAAHCKOTO TpaBa MpUOOpETaeT MepBOCTEIICHHOE 3HAYeHUE, KaK U B YKOHOMHU-
4ECKOM IIOJIXOJE.

B Hacrosiee Bpems Hazpenia HEOOXOJMMOCTh B HOBOM IOCTaHOBKE MPOOJIEMBI CBSI3U
Teopuu U npakTHuku. HeoOxoaumas cBsi3b TEOPUM U MPAKTUKHU B METOAOJIOTHH JOJKHA OBITh
HE 3aBEepILIAIONINM TYHKTOM JOOPOTHOTO MCCIIEJOBAHMUS, a, B IIEPBYIO OYEpPEb, OCHOBOIIOJA-
rarolMM OTIPAaBHBIM MOMEHTOM HCCIIEIOBaHUs. JIOKTpHHA OJIKHA CYIIECTBOBAThH MOCTOJIb-
Ky, MIOCKOJIbKY OHa OTTAJIKMBAETCS OT MPOOJieM, MOCTABJICHHBIX MPAKTUKOW MO0 BBISABICH-
HBIX JOKTPUHOMU B npakTuke. CylecTBOBaHNE JOKTPUHBI OIIPABIAHO, IOCKOJIBKY CYIIECTBYET
ee IpaKTH4ecKas 3HAYMMOCThb. JIOKTpMHA, OTTAJKUBAIOLIASCS OT MpoOJieM, MOCTaBIECHHBIX
MPAKTUKOM, 100 BBIABIEHHBIX B MPAaKTHUKE, JOJHKHA MPUXOAUTH K IMOCTPOCHUIO palliOHAallb-
HBIX NPaBOBBIX KOHCTPYKUUH. [IOKTpHHAIbHOE MOCTPOEHUE, Janee, OyAeT MOKpbhIBaTh Mpak-
TUYECKYIO MpOoOJIeMy BCEro JMIIb KaK OJHO W3 IMPOSBICHUN CMBICNIA, M3Ty4aeMOIro TakKou

KOHCTpykuuen. [Ipu 3ToM JOKTpHHA, UTHOPUPYIOIIAs MPAKTUKY pPEeaIn3aliy MpaBa, OPUEH-

% TIpoGema 3HEeKTHBHOCTH MPABOBBIX HOPM (IIPABOBBIX MOCTPOEHHIT) HMEET GOraTyio HCTOPHIO B 3apy0ek-
HOI1 TuTEpaType, OTHOCSILICHCS K «IIpaBy U 9KOHOMEKe». See, e.g., Ronald Coase, The Problem of Social Cost, 3
J. L. & ECON. 1 (1960); Mark J. Roe, Chaos and Evolution in Law and Economics, 109 HARV. L. REv. 641
(1996); Eric A. Posner, Law, Economics and Inefficient Norms, 144 U. PA. L. REv. 1697 (1996); Simon Johnson
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TUPYIOLIAsCS, K MPUMEPY, HA aHAJIU3 JIMIIb MMO3UTUBHOTO IMpaBa, 0E3)KU3HEHHA, MOCKOIBKY
OHA HE YYUTHIBACT CBS3M PA3yMHOIO C JEHCTBUTEIBHBIM, HE MO3BOJISIET HaeaTbHOMY d(hdek-
THUBHO SIBJISATHCA B JICUCTBUTEIILHOM. boiiee TOHKOE M ITyOOKOe MMOHUMaHUEe TPOOIeMbl TIpeI-
MoJIaraeT TaKXe U APYroe OorpaHuYCHHE: JII000e H3yUYCHHUE ONPEICICHHOTO MPaBOBOro (heHO-
MEHa JIOJDKHO OBITh HE PacCyJOYHBIM aHAJIU30M JOKTPUHAIBHBIX MMOCTPOSHHM, a deticmeu-
MeNbHbLIM UCCIe008aHUeM TIPAKTUYCCKUX TPOOJIEM, PacCMaTPUBAEMBIX B TUIOCKOCTH Pa3yM-
HOE — UPPALMOHATILHOE.

371ech K€ OTKPBIBACTCS €IIe OJIMH MYHKT, B KOTOPOM MPOUCXOJIUT COMPUKOCHOBEHHE,
HO B TO € BPEMsI U HEKOTOPOE Pa3MEKEBaHUE HICATTMCTUYECKON METOJI0JIOTMU IMBUIILHOTO
npaBa U OypHO Pa3BUBAIOIIETOCS B HACTOSIIECE BPEMsl TEUCHHUS, IMEHYEMOTO TIPaBO U 3KOHO-
MI/IKa,23 KOTOpOE€ MOIYyYWJIO PACIpPOCTPaHEHUE TJIaBHBIM 00pa30M B aMEPUKAHCKOU IOpHUCTIPY-
,I[eHI_II/II/I.24 Kak u sxonomuueckuii ananu3 [law & economics], coBpeMeHHast IUBHIACTHYE-
CKasl JIOKTpMHA OPHEHTHPOBAaHA HA aHAJIU3 MPAKTHUYECKH 3HAYUMBIX MPOOJIeM, a HE KOHIJIU-
pOBaHKE OTBIICYCHHBIMU MOHSATHUSMU, IIPH ITOM KPUTEPUEM HAYYHOU BepUDUKAIIMUA U TaM, U
3]1eCh BBICTYIAET aHTHHOMHUS «PallMOHAIILHO - HEpAalMOHAIBHO». B 000uX citydasx mo3HaHue
MpaBa OCYIIECTBISETCS U3 CaMOro cedsi, XOTs 00a HanpaBICHHs IPUXOJAT K ITOMY C Pa3HBIX
no3uninii. HecMOTpst Ha TO, 4TO MpU SKOHOMHUYECKOM aHAIN3€ MaTepHall JjIsl IPaBOBOTO HC-
cienoBanus 6epercs B cpepe, He TOIBKO BHEIIHEH MO OTHOIICHUIO K TIPAaBY, HO K IPABOBOMY
HCCJIEIOBATEILCKOMY HMHCTPYMEHTApHUIO, Pe3yiabTaT, K KOTOPOMY MPHUBOJUT TaKOW MOIXO],
aHAJIOTMYEH TOMY, YTO JIOCTHTaeTCs MPH MO3HAHUH TIpaBa U3 caMoro ceds. B oboux cimyyasx
MIPOUCXOAUT PACKPBITHE TIPaBa KaK HIACHMHOTO U, YTO CaMO€ BaXXHOE, PAllMOHAIBLHOTO COJIEp-

JKaHUS, POMCXO/UT BBISIBICHHUE JOTMYHBIX U 3((EKTUBHBIX MPABOBBIX MocTpoeHui. Takum

and Andrei Shleifer, Coase v. the Coasians, MIT and Harvard University, NBER Working Paper No. W7447
(1999), also available on web-site: http://papers.nber.org/papers/W7447 [03.09.01].

2 HaH6onee 3aMETHBIMU NIPEACTABUTEIIAMU 3TOI'O HAIPABJICHUA CPEAN IOPUANYCCKUX HIKOJ BBICTYIIAIOT Yuka-
ro, Komam6mus, Wenb u I'apBapn. s npeaBapUTEIbHOTO 03HAKOMIICHHS MOYKHO yKa3aTh XOTsI OBl Ha CIIeqyIo-
1yt ureparypy Bompoca: RONALD H. COASE, THE FIRM, THE MARKET, AND THE LAwW, University of Chicago
Press (1990); WILLIAM M. LANDES AND RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF TORT LAwW, Har-
vard Univ. Press, (1987); ROBERT COOTER AND THOMAS ULEN, LAW AND Economics, 3 ed., Addison-Wesley
Publishing (1999); RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw, 5™ ed., Aspen Publishers, Inc., (1998);
Robert D. Cooter and Daniel L. Rubinfeld, Economic Analysis of Legal Disputes and Their Resolution, 27 J.
ECoN. LIT. 1067 (1989); William M. Landes and Richard A. Posner, The Influence of Economics on Law: A
Quantitative Study, 36 J. L. & ECON. 385 (1993); Alan Schwartz and Robert E. Scott, The Political Economy of
Private Legislatures, 143 U. PA. L. Rev. 595 (1995); Louis Kaplow and Steven Shavell, Economic Analysis of
Law, NBER Working Paper no. W6960 (1999), available on web-site: http://papers.nber.org/papers/\W6960
[15.10.01]. See also: SYmposiUM “LAw, ECONOMICS AND NORMS”, 144 U. PA. L. REV. 1643 (1996).

24 HpI/I 3TOM TO 06CTOHT€J‘ILCTBO, YTO YKa3aHHOC TCUCHHNEC 3ap0KAAJIOCh U NOJTYUHNJIO Pa3BUTHE B paMKaX CUCTE-
MBI 06111€FO IpaBa, BOBCC HC JIMIIACT €T0 3HAUCHUSA U ICHHOCTU JId CTPAH, TPAAUITUOHHO OTHOCAIIUXCA K
rpaxxnanckuM npasonopsiakam — Cf., SYMPOSIUM “ECONOMIC ANALYSIS IN CIVIL LAW COUNTRIES: PAST, PRE-
SENT, FUTURE”, 11 INT’L REV. L. & ECON. 261 (1991); Ugo Mattei and Robert Pardolesi, Law and Economics in
Civil Law Countries: A Comparative Approach, 11 INT’L REV. L. & ECON. 265 (1991).
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o0pa3oM, pa3iauyuus MEXIy COBPEMEHHOW HUBUIMCTHYECKON METOMOJOTHEH M SKOHOMHYE-
CKMM aHAJIU30M B IIPAaBE CBOAMUTCA K Pa3JUYUAM B CPEACTBAX U UCXOJHOMY HCIOJIb3YEMOMY
MaTepuaity, HO TaKue pa3Inyusi CyTh HE CyOCTaHIIMOHAIIbHBIE, & CKOPEe aKIMICHIIMOHATBHBI.

VYkazaHHble COOOpaKeHUs BBIBOJAT Ha APYTyl0, HE MEHEEe 3HaYMMYI0 YCTAaHOBKY CO-
BPEMEHHOW METOOJIOTHH, & IMEHHO: TPaBo, Oyayud HICAThbHBIM Pa3yMHBIM 00pa30BaHUEM,
JIOJKHO OBITH IMIO3HABAEMO U3 CaMOTO ce0s, a He U3 Yero-IM00 MHOTO, BHEIIHETO 110 OTHOIIIE-
HUIO K coOcTBeHHO mpaBy. [logo0Has mocTaHOBKA BOIPOCA SIBJSETCS] COBEPIIEHHO MPOTHUBO-
MOJIO’KHOM 10 OTHOLIECHHUIO K MAPKCUTCKO - JICHWHCKON TEOPUH MpaBa, MOCTYJIUPOBABIIEH al-
COJIFOTHO OOPATHBIN TE€3UC, MPEANOIATABIINI TTO3HAHKUE MIPaBa U3 MaTEPUATBHBIX KU3HEHHBIX
oTHOLICHHIT. >

Bwmecte ¢ TeM, He cTOMT BHagaTh B IPYryr0 KpaHOCTh, MPEAINOJIArarollyl0 IO3HAHNE
npaBa U3 obujeco pa3BUTUS YeloBeueckoro ayxa. [IpeBo3neceHue poiau BHEHIHUX (PaKTOPOB,
MPUYMHHBIX CBSI3€H, )KU3HEHHBIX MPEANOCHUIOK HE MPUBOJUT K MPOSICHCHUIO CYITHOCTH COO-
CTBEHHO IIpaBa, a JIUIIb 3aTeMHSET ero npupoay. CBeaé¢Hue mpaBa K KaKUM-JIH00 BHEIIIHE T10-
JIO’KEHHBIM 110 OTHOUIEHUIO K HEMY MOHATHAM™ HE ecTh cdepa BBICOKOI TEOpUU IpaBa, XOTs
B HEKOTOPBIX CIyYasX 3TO JIOMYCTUMO B PEUICHHHM KaKUX-THMOO YaCTHBIX WM IPUKIIATHBIX
BOIIPOCOB, YTO U MPOUCXOJUT B CIy4ae C «IIPABOM U 3KOHOMUKOW». Tak, OCMBICIICHUE BHEII-
HUX (AKTOPOB, COOBITHIA Ype3BBIYaiHO Y((HEKTHBHO B UCTOPHH TPaBa, COIMOJIOTHH IpaBa,
FOpPUIMYECKON aHTPOIIOJIOTUN U 3THOJOTUH. B IMBUIIMCTUYECKOW TOKTPUHE aHAIU3 PAa3BUTHUS
OTIpeIeIEHHOT0 MPaBoro (eHOMEHa MO3BOJISIET YBUACTh MHOTOJMKOCTD IMpaBa, 00YyCIOBIEH-
HOCTh TIPO-s67leHUsl TIpaBa B MUPE HAJIUYHBIMU KU3HEHHBIMU OOCTOSITENhCTBAMU. BMmecTe ¢
TEM, TIPH BBISBJICHUH UJICATHHO-TUITMYECKON MPABOBON KOHCTPYKIIMH JIIOOOH HCClIeI0BATETh
OTpeIIaeTcss OT UCXOIHOTO (PaKTOIIOTUYECKOTO MaTepHralia U MepexoauT B chepy uaeansHoro,
rae TBoput Pazym. Te wiu uHble (hakTHUECKHUE AAHHOCTH, C KOTOPHIMU UMEET JENI0 FOPHIH-
yeckasi JOKTPUHA, €CTh BCETO JIMIIb UCXOAHBI MOMEHT B JIBUKEHUU MBICIIHM, BCE €r0 Ha3Ha-

YEHUE CBOJMUTCS K TOMY, UTOOBI OBITh ()YHKYUOHANbHBIM, HO HE cyuHocmHuiM. CYITHOCTHOE

% Mapkce K. K kputhke nonutudeckoi s3xkoHoMuu. M.: I'ocymapcTBeHHOE H3aTEIbCTBO MOJIMTHYECKON TUTepa-
Typhl, 1952, ¢.7; Acknazuit C.A. Yka3s. cod., ¢.23, oH ke HekoTopble BOMPOCH METOJOJIOTUH COBETCKOTO TPakK-
naHckoro npasa // CoBeTckoe rocyaapcTBo u mpaso 1940 Ne 8-9, ¢.81.

2% Pe)IyK[H/IOHI/ISM IIpaBOINIOHUMAaHUA, OCO3HAHUA CYIITHOCTH IIpaBa K KaKI/IM-J'lI/I6O BHCIIHUM MOMCHTAaM COCTaB-
JSIET OTIAMYUTEIBHYIO YEPTY COBETCKOM JOKTPHHEI IIPaBa B IIEJIOM U METOIOJIOTHH IOPUCIPYACHINH B YaCTHO-
ctu. Tak, C.A. AckHa3uil yKa3bIBaJl, 4TO 3a/1a4ei MPAaBOBBIX HAYK SBILICTCS MOHSATH BCE TIPABOBBIC HHCTHTYTHI
OIIPENICIIEHHOTO MCTOPUYECKOTO MEPU0JIa, KaK HE0OXOIUMO CBSA3aHHBIC M BHITEKAIOIINE U3 MAaTEPHAIBHBIX YCIIO-
BUH JKU3HU TAHHOH COIMAIbHO-YKOHOMUYECKOH (hopMAaIMK U U3 TeX 3a7ad U [eJiel, KOTOPBIE TOCIIOICTBYFOLIHIA
KJIacC Ha JAHHOM HCTOPHYECKOM JTare BeiBHTAeT. - AckHasuii C.A. OOmre BOIPOCH METOIOJIOTHH TPaXkIaH-
CKOro mpaBa c.14. B 3ToM coBpeMEeHHAsi METOIOJIOTHSI TAKXKE KapAWHAIBHO OTIHYACTCS OT COBETCKON FOpUAHYC-
CKOM HayKH, ITOCKOJIBKY JOITYCKA€T HE TOJIbKO MGTOHOHOFI/I‘ICCKHI\/'I IUTIOpain3M, HO 1 IOHUMAHUE TIpaBa U3 ca-
MOTO ceOs.

16



BBIBOJIMTCSL U3 CAMOTO MpaBa, MPOiIsi TEPHUCTHIN MyTh OOPHOBI 1 MHOYKECTBA KOMIIPOMHUCCOB.
XKuzHeHHbIe 00CTOSATENIBCTBA, B TOM YHCJIC YKOHOMHUECKAs COCTaBJISIOIIAs, TAKUM 00pa3om,
€CTh UHOe TI0 OTHOIICHHIO K COOCTBEHHO IPaBy, TO, YTO BCET/Ia OTPAHMYUBACT H (HOPMHUPYET
HAJIMYHOE IPaBO, MPH ITOM HCTOPHS Pa3BUTHS NpaBa IMPEACTABISICT COOOH IMOCTOSHHYIO
00pb0y MBYX B3aWMOMCKIIIOYAIONIMX TEHICHIIMIA: C OJHOW CTOPOHBI, HA CHATHE BHEIIHHX,
(bopManbHBIX OTPaHUYCHUN, HaJaraeMbiX (aKTHUYCCKUM TOPSIKOM, U Ha BCe OOJIbIIee 3aKa-
OaneHue paBa )KU3HEHHBIMU OTPaHUYCHUSIMH.

OueBuAHO, YTO Jaxke OErJIbIid B3TJIS1 Ha SBOJIIOIUIO TEOPHH MPaBa MO3BOJISIET IPHUTH
K 3aKJIFOUCHHIO, YTO B Pe3yJibTaTe 00phOBI MPABOBOTO, UACATHLHOIO U KU3HEHHOT'O MIPAaBO BCE
Oosbilie ¥ OOJIBIIIE TPUXOAUT B MUP. MIHAa4Ye roBOps, SBOJIOLKSA B MPAaBE €CTh MOCTOSHHOE
OTOJIBUIAHHE TPAHHLBI MOTCHIMAIA [PABA, BOBJICUCHHE B €ro chepy KU3HEHHOTO, HIIA
HA000pOT: Bce Oobliiee BOMpaHue B ce0s MPaBOBOTO KU3HEHHBIM.

[Tpoiins oTpuilaHue KU3HECHHOI'O, BHEIIHErO, 10 OTHOIICHHUIO K COOCTBEHHO IMPaBy,
JTUAJICKTHYECKUH TIOIX0/1, COCTABJISIFOIINN OCHOBY FOPUIMYECKONW METOI0JOTHH, ¢ HEOOXO -
MOCTBIO TPeOYET MPOTUBOIOCTABIICHHUS, TO €CTh MPHHSATHUS JKU3HEHHOTO U BBISBJICHUS €r0 B
CyIHOCTHOM. O4YeBHIHO, YTO BOCIIAPUB HA YPOBCHb MMOHUMAaHMs MIpaBa KaK UICAIbHOTO 00-
pa3oBaHusl, HETAIbHOBHIHO OKUIATh BBISBICHHS XU3HEHHOTO, (PAKTUYECKOTO B TMpaBe MyTeM
TPUBHAJIBHOTO aHAJIM3a KU3HECHHBIX O0CTOSATEIBCTB, B TOM YHCIIC U3YUCHHUS YPOBHS Pa3BUTHUS
MaTepHaIbLHOTO TIPOU3BOJICTBA WK CPEACTB MIPOU3BOJICTRA.

JIOKTpHHA TPaKIAHCKOTO IMpaBa YK€ JaBHO OBJIAJENIa METOIUKOMN BBISBICHUS JKU3-
HEHHOTO B MJICaJIbHOM IPaBe MPH MOMOIIH yCTaHOBJICHHs ratio legis Toil uiu uHoil mpaBoBoOi
KOHCTPYKIIMU. JIOKTpHHA MpaBa TPATUIIMOHHO YCTpEMJIEHA Ha MOWMCK HICaIbHBIX, BHEBpE-
MEHHBIX IOPUINYECKUX TIOCTPOCHUH, YTO IOCTUTAETCS, B TOM YHCIIC, IPU MTOMOIIU OTpe/Iese-
Hus ratio legis. B xoze ocMbICICHUS camoe - camo B IPaBOBO KOHCTPYKIIMH MBI MBICIIEHHO
npoOeraeM Mo MCTOPHUH TOSBICHUS, Pa3BUTHUS, CTAHOBIICHHS TaKOH KOHCTPYKIIMH, aHAIU3H-
pys MOnyTHO (aKTHUYECKHE OOCTOSATENHbCTBA, COMYTCTBOBABIINE YKa3aHHOMY Pa3BUTHIO, B
TOM YmcIe 0CCasio legis, a Takxe pasnuuHbie MOAM(PHUKAIIMA U MOJAAILHOCTH paccMaTpHBac-
MOTO FOPHIUYECKOTO MOCTPOSHHMSI, U TEM CaMbIM MPOM3BOIUM JIOTHUECKUI CUHTE3 (hakTHde-

CKOI'O U UACaJIbHOI'O. KpOMC TOro, IMOMUCK U pa3BCPThIBAHUC ratio Iegi328 €CThb TAaKXKC NICPCBOJ

27K -®. JInoTap 4pe3BEIYAIHO OPUIHHAIBLHO, OCTPOYMHO I TOHKO PACCMATPHBAET aHAJTOTHYHBIN TIPOIECC Ha
IpUMEpEe COCTOSIHUSI COBPEMEHHOTO S13bIKa KaK YHHBEPCAIBLHOE JBHKECHHUE IS JIIOOBIX CEMaHTHYECKUX cdep. —
cM. ioapobnee: JInorap XK.-®. Cocrosinne nocrmozepsa / [lep. ¢ ¢p. H.A. IlImaTtko. M.: UHCTHTYT 5KCnIepu-
MeHTanbHOM corponorun; CI16.: «Anereitsa», 1998 (cepus “Gallicinium”), ¢. 50.

28 .. [lyxTa nojaral, 4to Aake TONKOBAHHE, HHTEPIPETAIIHs IPABOBBIX TEKCTOB [interpretatio] cocrasisier
OTKPBITHE U Pa3bsCHEHHE pa3yMa 3aKOHA: «... PUMJISTHE JK€ YIOTPeOISIOT BhIpakeHne "ysICHATh pa3yM 3akoHa'
JUTIA 0003HAYCHHS BCEH NeSITeIbHOCTH IOPHUCTA, IPOTHBOIIOIATAEMOI CYIIIECTBYIOMIEMY MOJIOKHUTEIBHOMY TIPaBy,
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CMBICJIOBOTO COACPKAHUA U3 06J'IaCTI/I ‘-II/ICTOf/'I, He3aMyTHCHHOﬁ BHCIITHUMU OGCTOHTGHBCTB&-
MU, WM Ha PACCYAOYHBINA S3bIK, MPUOIIKEHHE K )KU3HEHHOMY, BBIXBAThIBaHHE (h)parMeHTa
U3 BHEBPEMEHHOTO U BHEMPOCTPAHCTBEHHOTO C MPUCIOCOOICHUEM K HAJIMYHOMY. XOTS IMO-
uck ratio legis ects Takxe oauH M3 QYHKIIMOHAIBHBIX MOMEHTOB METOJOJIOTHHU IpaBa, OH
MPUBOJIUT K ONPEICIICHUIO cyuyHocmu, MoOHUMaHue ratio legis npubimkaeT Hac K pasyMHOMY,
BBOJIUT B c(hepy AEHCTBUTEIHHOTO MpaBa.

KynbpTuBHpoBaHuE MA€aIMCTUYECKOTO NOHUMAaHUS [IpaBa B paMKax [UBHINCTUYECKON
JOKTPUHBI HE JOJKHO MPUBOAMUTH K (DOPMHUPOBAHUIO HEPACUIICHEHHOIO, CIIMTOIO IMpPEICTaB-
JICHUS O TIPaBE U, COOTBETCTBEHHO, O €r0 METOI0JIOTHYecKoi ocHoBe. [IpaBo, Oyayun uaeei,
4eM-TO OJHUM, CIUHBIM, LIICJIBIM, JOJIDKHO 6BITB MMPOTHUBOIIOCTABJICHO HHOMY, pa3JCJIbHOMY, a
Tak)ke CBOMM 4YacTsaM. [1oAXoabl K CHHTE3MPOBAHHUIO OJHOTO U MHOTO OBUIM YK€ MPOMILIIO-
CTPUPOBAHBI BBIIIE HA MMPUMEpPE CTAHOBJICHUS IpaBa B uctopuu. OJIHAKO MPaBo, KPOME TOTO,
YTO OHO €CThb CHATHEC aHTUHOMUH OOAHOTO U MHOTO, ABJIACTCA CAUHBIM U pa3JACIIbHbIM, LICIIbIM,
COCTOSIIUM U3 YaCTEH.

[IpaBo B 00BEKTUBHO-IPABOBOM CMBICIIE €CTh CHCTEMa IPABOBBIX HOPM. B 0OBIYHOM,
MOBCEIHEBHOM KM3HU MPaBO MPECTACT Mepe] HAMU B BUJE OTACIbHBIX HOPM, IIPEIUCaHu,
BOB[[GI\/JICTBYIOHII/IX Ha l'IOBeI[eHI/Ie,29 HE @parMeHTapHo, HO U HE€ BCEM MAaCCHBOM IIO3UTHUBHOI'O
IpasBa. MGTOI[OJ'IOFI/I?I ImpaBa HC MOXKCT OTPaHUYUTHCA OIMMHMCAHUCM BHGMCHTapHOﬁ COCTaBJIA-
IOIEH MpaBa, HOPMBI IpaBa, UHAUYE MEXJYy METOAOJOTHEl MpaBa M COOCTBEHHO MPaBOM B
Pa3IMYHBIX €ro MPOSBICHUSAX UCUE3HYT paznuyus. [[pyHuMas Bo BHUMaHHE, YTO MPaBO B Me-
TOJIOJIOTHYECKOM CMBICIIE €CTh CPEOTOUNE UACH, CYTh HJICAIbHBIA ()EHOMEH, dIIeMEHTapHON
YacThIO, C KOTOPOH MMEET JIeNI0 TOKTPUHA, 00paIiasch K MCCIEOBAHUIO MPaBa, BHICTYIAET
MpaBoBass KOHCTPYKIHs. [Ipu 3TOM MOHsATHE MPaBOBON KOHCTPYKIIMU OXBAThIBAaeT KaK OT-
JENbHYI0 HOPMY TIpaBa, TaK U MPaBOBBIC MPUHIIUIIBI, TAK Ha3bIBAEMbIE HOPMBI — ACPUHHUIINH U
MHbIE HETUITUYHbIE JJIS1 O3UTUBHOTO MpaBa IOPUINYECKHE TOCTPOEHUS, AUCKyCccusl 00 ompe-
ACJIICHUU IMPUPOJAbI KOTOPBIX HE 3aBCpUICHA 10 HACTOAIICTO BpeMeHI/I.so HpaBOBaﬂ KOHCTPYK-
[IUS TIPEICTABIISIET COO0M 0a3MCHOE IOPUANYECKOE TTIOCTPOSHUE B MPaBE BooGme. > [TpaBoBas

KOHCTPYKIHA COCTABJISICT SJICMCHTAPHYIO YaCTh CUCTEMBI ITpaBa. HpaBOBaH KOHCTPYKI M, KaK

- IGATENBPHOCTH He TOJIbKO 3aMMCTBYIOLIEH [receptio], Beayiieil k pa3yMeHHIO, M IPOU3BOTUTEIBHOM, JOMOHS-
I01Iel 1 m3MeHstronIei feiicTBytoee npaso.» - [Tyxra I.®. Kypc Pumckoro I'paxxnanckoro I1pasa. I1ep. npod.
Pynopda. M., 1874, Tom I, c.46.

2 Kynpssues B.H. IIpaBo u nosenenue. M.: FOpunuueckas nurepatypa, 1978, ¢.12 cn.; oH e IIpaBoBoe nose-
JeHue: HopMa u natonorus. M.: Hayka, 1982, c.17 ci.; IIporacos B.H. Uto u kak perynupyet npaso. M.:
«Opuctby, 1995, ¢.22 ci.

0 Cm. Hanpumep, [lerpaxunkuii JL.U. Teopus npaBa u rocyapcTBa B CBS3H C TeOpHeH HpaBCTBeHHOCTH. Cepus
«Mup KynbTypsl, uctopun U prnocopuny». — CII6.: M3natensctBo «Jlarpy, 2000, ¢.262 ci.
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n}06a;1 HHag Uaes, pasyMmHa U BHCBPCMCHHA, UACAJIbHA U BUTAJIbHA. HpI/IMe‘-IaTCJIBHO, YTO KakK
IOPUCTAM - MIPAKTUKaM, TaK U TEOPETUKAM OT FOPHUCIIPYACHIIUN U3BECTHO TPETIETHOE, TYIIEB-
HOE OTHOIICHUE K OT/CIBHBIM MPABOBBIM KOHCTPYKIUSAM, BOCIIPHHUMAEMbBIM, CIIOBHO YKHUBBIC
CYILECTBA, HMEIOLUM CBO HETIOBTOPUMBIii XapaKTep U 0COOYI0 HACTPOCHHOCTD. >

OpHy W3 OTIMYUTEIHHBIX METOJIOJIOTHUYECKUX OCOOCHHOCTEW TEOPUH TPAKIAHCKOTO
nmpaBa COCTaBJIACT TO, YTO HUBHUIIMCTHYCCKAA NOKTPUHA HC €CTh I10JIC aHAJIUTUYECKOU opuc-
NPYICHIMH B YUCTOM Bujie. KOHEUHO, OT/IeNIbHBIC ONPEIeICHNUs, KITACCU(PUKAIIMH BaKHBI JUIs
HeNiell KOHCTPYMPOBAaHUsL JOTMBI TpaBa, HO emle Ooliee BaKHBI «UUCTHIC KOHCTPYKIIUHY,
OCBOOOKJICHHBIE OT HACIOCHUHU (aKTUYECKOW HEpazyMHOCTH. [IposiBlIeHHE KOHCTPYKIIWH,
U/IeaTbHOTO 00pa30BaHMs — BBICIIAS I[€]Ib JOKTPHUHBIL, @ TOTOMY Je(UHHUIINY, KIACCH(PHUKAIIUN
U CUCTEMaTH3allii MHCTPYMEHTAIbHBI. JJOKTpHUHA TpakJJaHCKOTO MpaBa CyTh HayKa IO Kara-
JIOTH3AIMY MTPABOBBIX KOHCTPYKIIMH, UICATBHBIX MOCTPOCHHI. BMecTe ¢ TeM, MUp HE TEpIUT
IMMyCTOTHI, 4 IIOTOMY AOKTPHHA IIpHU3BaHa HC TOJIbKO KaTAJOTHU3UPOBATh UACAJIBHBIC ITOCTPOC-
HUs, HO U 3aKPbIBATh JIAKYHbI, BOSHUKAIOIINC B (1)8,KTI/I'-ICCKOM IIpaBoOIOPAAKE, CIICAOBATCIBHO,
JOKTPHUHA, €CJIi OHa oOsanaet 3(h(HEKTUBHOM METOIOJIOTUEH, IOCTPauBaET MPaBo, Ipeyiaras
HOBBIC TPABOBbIE KOHCTPYKIIMHU. Kak 04eBUIHO, IPAaBO €CTh HE TOJIBKO CHCTEMHOE 00pa3oBa-
HUE, pa3/Ie]IbHOE [eJI0e, HO TAKKEe U CAMOBOCIIPOM3BO/ISINEE B HATMYHBIX KU3HEHHBIX 00CTO-
ATENbCTBaX 00pa3oBaHUE.

[Tpobnema «caMOBOCTIPOHM3BOJCTBAY HICATBHOTO COJCP)KAHMS MpaBa MPEACTABISICT
OJIMH M3 YAUBHUTEIbHEHIINX BOIIPOCOB OPUAUIECKON METOAO0NIOTHH. JlnaneKkTuka OTpUIiaHus
OTpULlaHUA, MPOCIIC)KMBAEMAasd B Pa3JIMYHBIX MOMCHTAax METOJOJIOTHU IIpaBa, IMPOABJIACTCA
emie B OOJIBIICH Mepe B pa3BUTHH COOCTBEHHO TpaBa, MOCKOJIBKY HCTOPHS MpaBa MpPECTaB-
nsieT co0oli HenpephIBHYIO 00pb0Y, OETCTBO OT HATUYHBIX (POPM, CTAaHOBJICHUE, YTBEPKICHUE
CTaBIIETO, €ro (hPUKcaIuio U MOUCK HOBOTO. [IpaBo kKak uaeu CyTh caMOpa3BEPTHIBAIOIIHECS
UCaNBbHOCTU: U3 OJTHOTO, Ha OJIHOM, B OJTHO (TIPH 3TOM BCEr/ia B OKPY>KEHUU UHOTO). Y UHUTHI-
Basi, 4TO DBOJIIOIMS TIpaBa SBISIET COOO Bce Ooiblee pa3BepThiBaHue Pazyma B Mupe, 4acT-
HOC IIpaBO MOXKET OBITH MMpEaACTAaBJICHO B BUAC BEPTUKAJIBHOTO BBIBOPAYMBAIOLICTOCA U3 ceds
WIMH]IpA, a B HJieaie — CaMOBBIBOpaunBaroierocs mapa. CUMBOJIM3M 3TOTO CpaBHEHUS TO-
HSTEH: DBOJIOIMS MpaBa B KAX/IbIM OTAETbHBI MOMEHT €CTh Bce OOJIbIlee SIBJICHUE Uealb-

HOT'O B MU, IIPOTrPECCUPOBAHUE PAL[MIOHAIBHOIO, 0a3UPYIOIIErocs Ha YXOJSIEM B IPOILIOe

%1 B.M. XBocToB OTIpeIeISsUT FOPUAMYCCKYI0 KOHCTPYKIIUIO COBEPIICHHO OTJIUYHBIM 00pa30M Kak OJHY H3 OIle-
panuii, MpOU3BOAUMBIX JOKTPUHON — cM.: XBocToB B.M. Vkas3. cou., c.48.

%2 3ameuarenbHbIM 00pa3oM OMuChIBaeT 3TO OTHOIICHHEe CaBUHBY MPUMEHHUTEIHLHO K PUMCKOMY TIPaBY: «ITH
OpUANYECKHUE TIOHSATHS OBLITH JIJISl pUMCKHUX IOPHCTOB HACTOSIIMMHE CYIIECTBAMU; C TIPUPOJION 1 TeHeaJoruei
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CMBICJIOBOM COJCPp7KaHWU, IIPU 3TOM Ka)I(,Z[Hﬁ MOMCHT NPOABHIKCHUSA BICPC YBA3AH YXOJI0M
B IIPOIIJIOE HEPALMOHAIBHOT0, OECCMBICIEHHOTO.

OBonronus Mpasa, B TOM YHCJIE AOKTPUHBI IPaBa, HapsAy € BOIIPOCAMHU «BOCIIPOM3-
BOJICTBA» 3aTparuBaeT Takke MpodiieMy BpeMeHHOro (akropa B MeToposoruu npasa. deHo-
MCH BPCMCHHU COCTABJIACT OJHY U3 CIIOKHEHUIITHX HpOGJIeM HEC TOJIBKO B IOpPI[[H‘IGCKOfI JOK-
TPUHE, HO TaKXke U B 00mepmIocopckoil Teopuu nosnanns. > B JIOKTPUHE TPaXAAHCKOIO
IIpaBa IOPUIANYECKAsT METONOJIOTHS IMOCTOSIHHO 3aHATA ITOMCKOM aJeKBaTHOIO MHCTPYMEHTa-
pust, d3PPEKTUBHOIO Ul LesIed NMPOSBICHUS PALUMOHAIBHOIO CMBICIOBOTO COJEPKaHHs B
mpase, Ipu 3TOM OAHAXKABI YXBATHBIIWCH 3a pallMOHAJIBbHYIO KOHCTPYKIWIO, JOKTPUHA HC
TOJIBKO PAa3BUBAET UJCIO (TOUYHEE, €€ MPOSIBICHUE), HO TaKXKe U ghuxcupyem N3BECTHOE CMbIC-
JIOBOE COZIep’KaHUEe, TEM CaMbIM, CKOBBIBasl pa3BUTHE IIpaBa. TakuM 0Opa3oM, IpOrpecCuBHOE
B IIPaBE CETOAHS - 3aBTpa MPEBPALLACTCS B TOPMO3 Pa3BUTHS, a IIOTOMY IOPUCIPYACHLUS HE
JIOJKHA CIIMIIKOM YIIOPHO AEPKaThCs 3a T€ WJIU WHBIE IIOCTPOEHUs, €l CIeAyeT IOCTOSHHO
Hp€6I)IBaTI) B ITIOMCKC U HEC OTBEPIraTb HOBOC.

JlnanekTrka mpaBa CyTh IUAJIEKTHKA MJEH, a IOTOMY PAa3BUTHUE NpaBa €CTh Pa3BUTHE
UeH, IpOXoAsIlee B paMKaxX TPaJAULIMOHHOTO AUAJIEKTUYECKOr0 KaTeropuajlbHOIO amnmapara,
HCIIOJIB30BAaHNE KOTOPOr'O COCTAaBJISET BAXKHEHIIYIO 4EpTYy COBPEMEHHOW LHUBUWIMCTHYECKOU
JOKTPHUHBIL. PaccMOTpeHne onpeieneHHoro rpax/1aHcKo-1IpaBoBoOro (JeHoMeHa ¢ AUaIeKTHye-
CKHX IO3MLMH HE €CTh CIEJOBAHHE OYEPEAHON METOJOJIOTHYECKOM CXEMeE, a MO3BOJIET I10-
HATHb U OFPAHUYUTH UK TAKOTO q)eHOMeHa,34 U 4YTO, OBITH MOXKET, O0Jiee BaXKHO, COCTaBUTh

M3BECTHBII POTHO3>> B OTHOLICHHH €TI0 OYIyLIEro.

3THUX CYIIECTB IOPUCTHI OBUIM XOPOIIO 3HAKOMBI, OJaroaps J0JrOBpEMEHHOMY HHTUMHOMY OOIEHHIO C HUMM»
- Savigny, Vom Beruf, 2-¢ uzn., ¢.29 (L{ur. mo: XBoctoB B.M. Vka3s. cou., ¢.50).

% Kax ykaspIBaeTcs B TuTepaType, «B ryMaHHTapHbIe HAYKH BPEMs BXOAUT B €IMHCTBE C HCTOPHUECKHM I10/I-
xoznoM. [Ipobnema Bocco3aanus POIIIOTo (MCTOPHUH) IPEIIOMIIIETCS B npobieme npe3eHmu3mMa — AHmuKeapus-
ma. (Kypcus moui — /1.C.) B ryMaHUTapHOM 3HaHUH — BOT TJ€ SIPKO BBIPAXKEHO OTIMYUE NPOILIOro, HACTOSIIErO
u Oyaymero Apyr ot apyra. Meros aktyann3ma (IIpe3eHTH3Ma) MaJIo UTO AaeT B TyMaHuTapHOH cdepe. [Ipo-
IJI0€ OTIMYHO OT HacTosimero. C 1pyroif cTOpOHbI, aHTUKBAPU3M TOXE BEIeT K HETOUHOMY 3HAHHIO, MO0 OH
pa3pbIBaeT npouuioe 1 Hactosuiee. OHM pa3HbIe, HO, BUIUMO, MEKAY HUMHU HET NMPOIAcTH, OHU eJUHbL» — Ka-
3apsH B.IL., JIrobauackas JI.H. CucremHoe npenctaBieHne peHOMeHa BpeMEeHH. AHAJIN3 NICUXOJOTHYECKHUX U
KyJbTYpOJOrHueckux Mojieneid. B ku.: CucreMHbie nccienoBanus. Meromonoruueckue npoonemsl. ExxeronHuk
1992-1994. M.: «Dautopuan YPCCx», 1996, c.347.

3 BrecTsIIM IPHMEPOM IPAKTHIECKOTO TPHIIOKEHHS THATCKTHIECKO METOI0IOTHH SIBIISETCS HEAaBHO H3-
JAaHHBIA (QyHIaMEHTANbHBIA TPY/I, TOCBSIIEHHBIN T€HE3UCY U CTAHOBJICHHUIO HHCTHTYTA aKIIMOHEPHOTO 001Ie-
CTBa U ropuaudeckoro ymmna — cMm.: Oynk .M., Muxansuenko B.A., XBaneii B.B. AkunoHepHOe 001IeCcTBO: HC-
Topus 1 Teopus ([nanexrrka cBo6os1) Munck: «AMandes», 1999; B aToM ke HanpaBlieHHH ClIelyeT B HbI-
HenrHux padborax C.C. AnekceeB, cO CBOWCTBEHHBIM €My B MOCIIEIHEE BPEMSI MUCTHUECKUM HJIEATM3MOM — CM.,
Hanpumep: Anekcees C.C. Vka3. cou., ¢.146, 351-352, c.667cx.

0 HpOTHOCTHYECKOH (pyHKIMH Teopuu npaBa cM.: Kozrodpa H.W. FOpuandeckast Hayka v IepcrieKTHBHOE
nporuosuposanue. B c6.: Metononornueckue npodiemsl ropuaundeckoi Hayku. Kues: «Haykosa mymkay, 1990,
€.55-69; I'apuioB O.A. TeopeTuyeckie 1 METOIOIOTHUECKUE TPOOIEMBI IOPUAMIECKOT0 IPOTHO3UPOBaHus. B
¢0.: Teopus npasa: HoBble uaen. M.: UT'TI PAH, 1993, ¢.23-36.
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[Iporuo3upoBanue B AOKTPHHE IpaBa MPEACTaBIsICT COOOW yIUBUTEIbHBINA MpUMEp
OTpaXkKeHUs Ha Oojiee BBICOKOM YPOBHE OTPHLAHUS UHO20 U YTBEPXKIACHUSA cyuyHocmHozo. Ot1-
X0 OT BHEUIHE ITOJIOXKEHHBIX [0 OTHOLICHMIO K MJI€€ IIPaBa MOMEHTOB, YTBEP)KJas YUCTOE
ObITHE IIpaBa, B MPOrHO3UPOBAHUH 3BOJIIOLMU U3BECTHOIO IPAaBOBOrO (peHOMEHa, MPaBOBOM
KOHCTPYKLMU MBI MPUXOAMM K HATOJIHEHUIO BHEIIHMMH 3JIEMEHTaMH Ha Oynaylee Takou
KOHCTpyKIMHU (JII000€ pacCMOTPEHHE Ha OCH IPOIIIOe — HacTosiee — Oyayliee yxke CyTh
BHEIIIHE, [TOCKOJIbKY MJIeU HE KUBYT B MOJOOHOHN cHCTEME KOOPJIMHAT, OHU BHEBPEMEHHBI, K
HUM IIOHATHE BPEMEHU HE IPUMEHHUMO, IIOCKOJIBKY OHU MOT'YT COOTHOCHUTBCS JIUILIb C KATEro-
pueii BeuHocTH). Takum 00pa3oM, B MOMCKaX CYIIHOCTHOTO, OTBepras (pyHKIMOHAIbHOE, 00-
Hapy>KUBaeTCs HOBOE (PYHKIMOHAIBHOE, XOTS U Ha 00Jiee BEBICOKOM YPOBHE.

Bmecre ¢ Tem, NporHo3upoBaHKME B NPABE BCErAA OCTAaBIJISIET BIIEUATICHHE YETO-TO
poOKoro: Ha (hOHE YTBEP>KACHUS YUCTBIX IPABOBBIX KOHCTPYKLUH, HAEH MpaBa, J1000i mpo-
THO3 BBITJISIIUT OYSHb HEYBEPEHHO, (DYHKIIMOHAIBHOCTD 3/1€Ch 3aCTEHYNBA U HEMHOTOCJIOBHA.
Nuoe neno mero]; GyHKIMOHAIBHOTO aHAIN3a (B Y3KOM CMBICIIE CIIOBA), TaK PEIKO HCIIOJNIb-
3yeMblil B COBPEMEHHOM IOpUCIIPYICHIIMH, TeM OoJiee B 4aCTHONPaBOBOM AoKTpuHE. HecMoT-
ps Ha TO, YTO B COBETCKOM JMTEpaType ObLIO HEMAJIO HAIIUCAHO O KUOEPHETUUECKUX METoax
W3YYEHHU MPaBa, 10 CETOAHSIIIHErO JIHA TaK U HE MOSBUIOCh HU OJIHOTO CEPbE3HOr0 YaCTHO-
IPAaBOBOT'O HCCIIEAOBaHUSA, IOCTPOCHHOTO HAa OCHOBE COOCTBEHHO (DYHKIIMOHAJIBHOTO METO-
na%®

YacTHompaBoBas JOKTPUHA YIIOPHO HE JKeJaeT 3aMeyaTh TOro ¢akTa, 4TO BO MHOTHX
MHCTUTYTax MpaBoO BBICTYNAET KaK HEKHUI aJlrOPUTM, MEXaHU3M, TPEOYIOIUNA CBOEro BhIEIE-
HUs, 000co0nenns u oriaaaku. OTaaXeHHbIH MEXaHU3M CTaHOBUTCS CaMOBOCIIPOU3BOIAIINM,
CaMOMCIIPABIIAIONIUMCS U CAMOKOHCTPYUPYIOUIMM (CaMONOAEP>KUBAIOLINM) 00pa30BaHUEM.
Hcxons U3 3TOro cieiyeT cepbe3HO pa3BUBATh METOJ (DYHKIIMOHAIBHOTO aHAJIN3a, HOCKOJIb-
Ky MHOTHME INpaBOBble MOCTPOCHUs (Hampumep, B 00JacTH KOPIOPATUBHOIO, JOTOBOPHOIO
IpaBa) MOTYT OBITh ONMMCAaHbI KaK (YHKIMH (C aHAJIOTaMU HE3aBUCUMOM M 3aBUCHMOII mepe-
MEHHOI), a TOTOMY BO3MOXKEH IIPaBOTBOPUYECKU MpPOIECC B BUJE 3a/1aHUs U3BECTHOM Iepe-
MEHHOMW U NOJyYEHHUE POTHO3UPYEMOTO PE3YJIbTaTa — pallMOHAIbHON IPABOBOI HOPMBI.

Kak yxe He pa3 yka3bIBajoCh BBILIE, IPABO B PEAIBHOMN JEMCTBUTEIBLHOCTU BBICTYIIA-

€T B BUAC CHATOTO IMPOTHUBOPCUUA UACAIBHOIO U MHOI'0, B MPOTHUBOIIOCTABIICHUN o1doca "

% HckmroueHne cocTaBIIsIIOT OMAThL-TaKU TPYAbI Sapy6e>KHI)IX l'[pe,HCTaBPITCJ'ICﬁ TCUCHHS «IIPpaBO U SKOHOMHUKAY,
0CcO0OEHHO ero 5KOHOMHKO-MaTeMaTHYecKol yacTu, Harpumep, bebuaka, Po, «morydeii uerBepku». See, e.g.,
Lucian Arye Bebchuk and Mark J. Roe, A Theory of Path Dependence in Corporate Ownership and Govern-
ance, 52 STAN. L. Rev. 127 (1999); Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer and Robert W.
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MeoHa, B BUJE 9ti0ona. B 3TOH CBsI3M, MOXKallyl, TTIaBHEHIITYIO POOIeMy IOpUANYECKON Me-
TOJI0JIOTMHM NIPEACTABISAET BOIIPOC O COOTHOUIEHUH 3M10J1a MpaBa Ha PA3IIMYHBIX HPEOMEMHbIX
YPOBHSIX IOPUIMYECKOM MeToojoruu. B mureparype ormedanock, 4To MIpeIMETOM METOJ0-
JIOTHH TIpaBa BBICTYNAIOT METOBI IPABa,>’ TIPH 3TOM PA3IHYAIOTCS METObI TIO3HAHMS H Me-
TOZBI IIPAKTUYECKON peann3alnuu npaBa.38 [TpuHuMast BO BHUMaHUE PaMKH HacTOsIIEeH pabo-
ThI, B HaYaJle YK€ ObLJIO MPOBEJCHO OTPAHUYCHUE MTPEIMETa PACCMOTPEHHMSI JIUIIb METO/10JI0-
ruel Mo3HaHMA IpaBa, NIPU 3TOM Oblla IPOBEIEHA «BEPTUKaJbHAs» Ipajalus ypoBHEH IO-
3HaHUs, pa3IMyaeMbIX B FOPUIMUECKON MeToonoruu. Hapsy ¢ 3TUM BO3MOXKHO Takxke Mpo-
BE/ICHUE «TOPU30HTAIBHOT0», MPEIMETHOTO pa3rpaHUYCHHsI METOAOJIOTHH 110 cdepaM, K Mo-
3HAHUIO KOTOPBIX MPEUMYIIECTBEHHO IIPUMEHMMBI T€ WM MHBIE COCTABJIAIOIINE METO0JI0-
ruu. B 3ToM cMbIciie BO3MOXKHO IIPOBEACHUE IPEAMETHOIO pa3rpaHUYeHHs YPOBHEH MeTo10-
JIOTMM Ha cepsl TOKTPUHBI, TO3UTUBHOIO IpaBa U (aKkTUUECKOro npasonopsaaka. Hecmorps
Ha TO, YTO TPaHUIBl MEXAY YKa3aHHbIMU cpepaMH 3a4acTyIO YCIIOBHBI, IOPHAMYECKOU
HayKOW TpaJiMLIMOHHO TOJAJIEP>)KUBAETCS MOJ00HOE JEJIEHNE, UMEHHO MO3TOMY 31€Ch OTCYT-
CTBYET HEOOXOAMMOCTD B €r0 JIeTaIbHOM OOCYX/IEHUH.

I'maBHeWIIYI0O METOJI0JIOTHYECKYI0, (PHIOCOPCKYI0, MHUPOBO33PEHUECKYIO, HAKOHEIl,
npo0iieMy B JIOKTPUHE IpaBa MPEICTABIISAET BOIPOC O COOTHOIIEHUH CMBICIOBBIX IOCTPOE-
HUH, [TOJIyYEHHBIX NPU NMPUMEHEHUH METOI0JIOTHYECKOT0 HHCTPYMEHTAPUS FOPUCIIPYACHIINU
Ha Pa3HOMOPSAAKOBBIX YpOBHAX. OOBIYHO OCHOBHOM BOIIPOC, BO3HUKAIOIIMI B MOJOOHBIX CH-
TyalusiX, CBOJUTCS K BO3MOXKHOCTH BepHU(UKALMU MPaBOBBIX MOCTPOEHHM, paccMaTpHBae-
MBIX IPUMEHUTEIBHO K OJTHOM MpeaMETHOMN cepe METOA0IOTHH, CMBICIOBBIMU KOHCTPYKIIU-
MU, TIOJTyY€HHBIMU B paMKax JIpyrux cgep. B ynporienHoM Buje 3ta npodiiema MOKET ObITh
POUJUIIOCTPUPOBAHA JUCKYCCUEN O TOM, BO3MOXHO JIM OIPOBEPIKEHHE MPABOBBIX IOCTPOE-
HUH, MTPOU3BOANMBIX B paMKax JOKTPHUHBI, KOHCTPYKIMSIMHU, OJYYEHHBIMU Ha MIPAKTHUKE, JIU-
60 HaobopoT. To ke caMoe OTHOCHTCA M K IPaBOBBIM OOpa30BaHMIM, aHAIU3UPYEMBIM B
paMKax IO3HTHBHOTO mpaBa.>’ BoIPoc TOT NMpH KaXyIIeics POCTOTE M HIEMEHTAPHOCTH
COCTaBJISIET MIYOMHHYIO (UIOCOPCKYIO TPOOIeMy, JKIYIIYI0 CBOETO PEIICHUS HE TOJHKO B
JIOKTPUHE TpaBa, HO U B THOCEOJIOTMYECKOM TeopuH Booobure. bonee Toro, ykazaHHas mpo-

OsemMa uMeeT BbIXOJI Ha c(hepy aKCHOIOTHH.

Vishny, Law and Finance, NBER Working Paper no. 5661 (1996), also available on web-site:
http://papers.nber.org/papers/W5661 [10.06.01].

p, Jlyknua Vkas. cou., c.25.

% Tam xe.

% Tax, eme JLU. INeTpakuikuii ykasbIBall Ha TO, YTO TEOPHsS IIPaBa CTPaJaeT CMELICHUEM TEOPETUUECKON TOU-
K{ 3pEHHUS C MIPAKTUIECKU—A0TMaTHIecKor — cM.: [lerpaxuiknit JL.U. Vka3. cod., ¢.369; cm. Taroke: JIyknd P.
Vka3. cou., ¢.25.
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Boo0iie, mocTaHOBKa TaKUX «IIPOCTBIX», OYEBHIHBIX, HAa MEPBBIN B3IJISA, BOIPOCOB,
COCTaBJISIET OJHY U3 OCHOBHBIX Y€PT, XapaKTEPU3YIOIIUX COBPEMEHHOE Pa3BUTHE METOJI0JIO-
ruu npasa. Kak 1mokaspiBaeT KU3Hb, IOCTAHOBKA JTMOO MOCTAHOBKA BHOBb MPOCTHIX, JIEMEH-
TapHBIX BOMPOCOB, AHAJIN3 MMOHATHIA, IPUHUMACMBIX @ Priori, He MOJIydYaeT yIOBICTBOPUTEIb-
HOTO OTBETA WJIM IPUBOAUT K COBEPUIEHHO HEIPEICKA3yEeMbIM IOCIEACTBUSIM B PELIEHUU
NPUKIAJHBIX 33734, B 3aBUCUMOCTH OT TOTO, KaKOi MO3UIMH OyIyT OTAAHO HPEATIOYTEHHE.
[ToaTOMY JOKTpHUHA, PEXKAE YEM YXOAUTh B XUTPOCIUIETEHUS] YACTHBIX, IPUKIIATHBIX BOMIPO-
COB, JIOJDKHA CTaBUTh CHOBA M CHOBA OCHOBHBIE, ITYOMHHBIE BOIIPOCHI, COTPSICAIOLINE JOTMY
IIpaBa /10 €€ OCHOBAHUs, HO IIPU 3TOM HE BBIXOJIS 3@ PaMKH MPEIMETHOIO 0JISl FOPUCIIPYIEH-
IIUH, YaCTHOTO TPaBa, U He MycKasiCh B TYMaHHbIE MeTaU3NIECKHUE TATH.

[Ipemyiaraemoe 3/1eCh METOJ0JIOTMYECKOE MOHMMAaHUE MPaBOBOM JEHCTBUTENBHOCTH,
paMOHANIbHO-IUATEKTUYECKUN MTOAXO0, IPUBOJUT K CMEIICHUIO aKIIEHTOB B U3BEYHOU MpO-
0JieMe COOTHOILIEHUS CYIIEro U J0JKHOTO B npase. Eciin TpaauLIMOHHO B COBETCKON IOpUIU-
YECKOM HayKe 3Ta aHTUHOMMSI paccMaTpHUBallach KakK MPOTUBOCTOSHUE (PaKTUUECKH HATMYHO-
ro mpaBa ¢ MPaBOM, KaK OHO 3aKPEIUIEHO B HOPMAaTUBHBIX MPABOBBIX aKkTaX (MHBIX MCTOYHHU-
Kax), 1100 Ha Ooyiee BHLICOKOM YPOBHE KaK MPOTUBOCTOSIHUE HAJIIMYHOTO MO3UTHUBHOTO MPaBa
U MIPEJICTaBICHUM O JIy4llleM IPaBOyCTPONCTBE U MPAaBONOPSAIKE, TO B Pa3BUBAEMOM I10JIX0/I€
3TO NPOTUBOpEUHE MpPUOOpEeTaeT BUA ABYX IUAIEKTHUECKHU CBS3aHHBIX MPOTHBOIIOJIONKHO-
creil. C OAHOW CTOPOHBI, HAJIMYHOE MPABO BBICTYNAET BO BCEX €ro MPOSBICHUSX, BKIIIOYAs
MO3UTUBHOE NIPaBO, IPAaBOIIPUMEHUTENIBHYIO IPAKTUKY, IPAaBOCO3HAHNE U JOKTPUHY, a C ApY-
roil — IpaBo KaK BHEBPEMEHHAs U TpaHCTPaHMYHAas CYIIHOCTb, aOCOIIOTHOE OBITHE, TO, YTO
TmocTereHHo ocymectisiercss B ucropun.’’ TIpi 9TOM IepBoe HEMBICIHMO 06€3 BTOPOTO, a
BTOPOE €CTh IOCTOJIbKY, IIOCKOJIBKY CYIECTBYET nepBoe. TakuM o0pa3oM, MO3HAHUE, OCMBIC-
JICHUE U Pa3BUTHUE MPaBa ECTh NIPO-A6/71€HUe MUPOBOTO pazyMa.

IIpaBo, a nus mene MpakTUYECKOro IPaKIaHCKO-IIPAaBOBOTO MCCIEAOBAHUS OTIENb-
Hasl MpaBoBasi KOHCTPYKIUS, MOXKET OBITh MPOSBICHO TaM, TOT/Ia U MOCTOJBKY, I/1€, KOTaa U
MIOCKOJIbKY €CTh COOTBETCTBYIOILME YCJIOBUS JUIsl OOBEKTUBUPOBAHUSI, HAMTOJIHEHUS KU3HBIO
COOTBETCTBYIOIIEH YaCTH TaKOTr0 BCEJIEHCKOIO pallMoHalbHOro oOpa3oBanus. [Ipoiecc BbIsiB-
JICHUSI «YUCTBIX» MPABOBBIX MOCTPOSHHUH €CTh B paBHOW Mepe CyObEKTHBHAs JESTEIbHOCTD,
MOCKOJIbKY OH BO3MOXKEH IPU MOCPEACTBE YUEHBIX, IPAaBOTBOPLIEB U MPABOIPUMEHHUTENEH B
KOHKPETHBIX UCTOPUYECKUX YCIIOBHUSAX, HO OH TaKke OOBEKTHUBEH, TaK Kak B JaHHOM Ciydae

HUJICT HC OTPAKCHUC (I)aKTI/IquKI/IX 00CTOSITEILCTB Ha S3BIKE HOPMATUBHOI'O aKTa WUJIM UHOI'O

0 Hoeropoues I1.1. OG obmecTBenHoM Haeane. M.: M3xarensctso «IIpecca». Bompocst dunocobun. 1991,
c.91, 583-584.
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UCTOYHMKA MpaBa, a CXBaTbIBaHUE, KPUCTAIUIM3AMs cmbicia. MHaue roBops, elegantia juris
JIOCTUTACTCSI HE TOJIBKO TEM, YTO JKH3HB MOJCKA3bIBACT TO HJIM HHOE PELICHHE BOIpoca, udo
Ha TPaBOTBOPIA, CY/bI0, YUCHOTO CHH3OILIO O3apEeHKE, HO B HE MEHBIICH, a, BO3ZMOKHO, B
HauOOJIBIIeH CTENICHH TEM, YTO HPH HAIUYHU ONPEICICHHON HACTPOCHHOCTH U JIBHKCHUS B
CTOPOHY YCTaHOBJICHHSI PAllMOHAIBHBIX TIOCTPOCHHIA MPABO CAMO HAYMHACT OTKPHIBATH, IO/~
CKa3bIBaTh HEKOTOPBIC PELICHHS, SIBISISICH B MHP.

C no3uimii pa3BMBAEMOro 3/1eCh MO/X0/1a OCHOBHASI 1I€]Ib PA3BHUTHSI, YCOBEPUICHCTBO-
BaHUsI HAJIMYHOTO PaBa FOPUCTAMHU BHUAUTCS B BBICKA3bIBAHUH MPABa B KU3HH, IPUYEM TaKOE
BBICKA3bIBAHHE COBEPIIACTCSA MMEHHO depes Ham| ycra. ' [IpaBo MOKET GbITh YBH/ICHO TOIb-
KO JXOBHO, 1, GY/Iy4H CXBAYEHO OHAXIBI, TOJBHTACT K TOMY, 4TOOBI IBUTH €ro B MUp.*2

[IpoTHBOMOCTABICHHE CYIIETO U JOJKHOTO B JOKTPUHE MPAXKIAHCKOTO MpaBa TPaju-
[IMOHHO PAaCcCMATPHBACTCS MPHUMEHUTEIBHO K OTICIbHBIM KOHCTPYKIIUSAM B BUJIE COOTHOIIIE-
uus lex lata et lex ferenda. Onnako yka3zaHHasi aHTHHOMUS TIPEIIIOIAraeT MPOBEICHUE KPH-
THKH TO3UTUBHOTO TPaBa, OTPAHUYMBASCH JIHMIIb OJHAM MPEIAMETHBIM YPOBHEM, U TOJBKO
paccmotpenne de lege ferenda mosker BhIXOmuTh Ha WHBIC TpeAMETHbIE chepbl. Bmecte ¢
TeM, aHTHHOMIYHOCTB > PasIMYHbIX TLIACTOB IIPABOBOM JICHCTBHTENHOCTH HAMHOTO TOHBIITE.
[TpOTHBOMOIOKHOCTH MPOSIBISIOTCS B MHOTO3HAYHOCTH, MHOTOYPOBHEBOCTH, MHOTOACIICKT-
HOCTH aHaTH3a:"" 5TO MPOTHBOMOCTAB/ICHHE TIO3UTHBHOTO M HICAIBHOTO (HEPEIKO CBOTMMO-
ro K jus naturale) B mpase, cyiero u gomkHOro. Kpome T0Oro, B TOpEBONOIMOHHON OTEYe-
CTBEHHOU JINTEpaType MPUMEHUTEIBHO K KPUTHKE UCTOYHUKOB TpaBa BBIACISIACH KPUTHKA
BBICIIIEr0 ¥ HHU3IIEro mopska.® TIpy 5TOM eciu IepBbie 1Ba TOPa3ICIeH s HAPABICHbI Ha

KPUTHKY CaMMX IPABOBBIX KOHCTPYKIMH, UICAIBHOIO COAEP/KAHMS IPABOBBIX HOPM, TO IO-

* He cronr, oauaxo, YBJIEKAsICh TIOCTMOACPHUCTCKUMHE HUACSIMU, TOXOIUTh 0 KpaHOCTEH, mpru3HaBas 3a c000-
MIECTBOM HHTEPIIPETATOPOB (B IIUPOKOM CMBICIIE CIIOBA, BKIIFOYAs IOPHUCTOB) SKCKITIO3UBHOE MIPABO HA TIPOH3-
BOJICTBO CMbICIIa B coBpeMeHHoe Bpemst. — Cf., Susanne Last Stone, The Emerge of Jewish Law in Postmodernist
Legal Theory. Available on web-site: http://law.harvard.edu/ [11.06.98].

42 [IpaBo MIMEHHO 8bIcKaA3bIBAEMCsE B MUD, @ HE OTOBAPHUBACTCS B MHOXKECTBE CIIOBECHBIX MHTEPIPETAINH, XOTS
MIOWCK «BTOPOTO JTHA» TPATUIIIOHHO CBOHCTBEHEH FOPUCTIPYICHIINN, OCOOCHHO €€ TOKTPUHAIBFHON COCTABIIAIO-
meit. O cTpemsleHHH K KOMMEHTHpOBaHUIO cM.: Dyko M. Poxnenne kmmaukn. M.: «Cmbiciy», 1998, c.17.

20 npo6sieMe MPOTUBOMIOCTABICHUS U B3AUMHOMN 00YCIOBIIEHHOCTH, COOTHECEHHOCTH aHTUHOMMIA CM. HHTE-
pecnoe uccnenosanue: Jack M. Balkin, Deconstructive Practice and Legal Theory. Available on web-site:
http://www.yale.edu/lawweb/jbalkin/articles [07.09.2000].

* CTONKHOBEHNME CMBICIIOBBIX HHCTHTYIWH HE OrPAHHIMBACTCS NI KPUTHKOMN, MOHOJTOTHYECKOM «CTPEIb00it
10 MUIIEHSIMY. AHAIN3 B TPAXKIAHCKO-TIPABOBOI TOKTPHHE, €Ile YKE - B METOAO0IOTHIECKOil cpelie, CyTh CMBIC-
JIOBO# CcHOp, MPEe/IoIararouil BEIIaIcHHe U3 TiaHa, pedepennuu. « Copsiue Bceria OKa3bIBalOTCS B Pa3HBIX
waHax. KpurukoBaTe — 3HaUUT NPOCTO KOHCTATUPOBATD, YTO CTAPbI KOHLENT, IOTPY>KEHHBIN B HOBYIO Cpeay,
HCYE3aeT, TePSCT CBOM COCTABJISIONINC WM e PpHoOpeTaeT qpyrue, KOTOpEIe ero npeodpaxarot.» - Jenes XK.,
I'sarrapu @. Vkas. cou., c.41.

% Tpy06enxoii E.H. Dunmknonenus npasa. CI10.: M3natensctBo «Jlamby, 1998, ¢.135; XBocToB B.M. Vka3. cou.
¢.39; BacekoBckuii E.H. LluBunuctuueckast merogonorus. Yacte 1. YueHue o TOJIKOBaHUU U PUMEHEHUH
TpaXIaHCKUX 3aKkoHOB. Onecca, «9xoHOoMUYeckas» tunorpadus, 1901, ¢.1-17, on xe PykoBoACTBO k TOJTKOBA-
HUIO U IpUMEHeHuto 3akoHOB. [1o uznanuro 1913r. M.: FOpunndeckoe 6topo «Iopomery, 1997, c.13.
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ClIeTHEE OPUEHTUPOBAHO HA yCTaHOBJIEHHE (DaKTa MO3UTHBHOTO CYIIECTBOBAHUS HOPMBI, €€
JNEHCTBUTENLHOCTH, 10 OONbINEH YacTH e€ (OPMbI, HOPMATUBHON CTATHYHOCTU U ONIPE/ICIICH-
HOCTH. Pa3rpaHudyeHne pa3jMYHbIX aClEKTOB KPUTHKH MMEET OIPOMHOE METOJIO0JIOTHYECKOE
3HAYEHHE, TOCKOJIBKY TO3BOJIIET BECTH HAYYHYIO JIUCKYCCHIO B PAMKaX OJTHOTO IOJIs, a BMe-
CTE C pa3rpaHUYCHHUEM MPEIMETHBIX YPOBHEH METOJOJIOTHH MO3BOJIAET TaKXkKe M30erarh Wiu
COKPATUTh YUCJIO KOMMYHHKAIIMOHHBIX Pa3phIBOB M CMEIICHUS Pa3IMYHBIX MCCIIEIOBATEIb-
CKHX TapajirM.

[IpoGiieMa BBISIBICHUS «YHCTBIX)» MPABOBBIX KOHCTPYKIUH B JIOKTPHHE TPaXKIaHCKOTO
MpaBa HEPa3pBIBHO CBSI3aHA TAKXKE C JIBYMS TPYIMIIAMH MPOOJIEM, KOTOPhIE OOBIYHO MPHHSITO
00X0UTh MOJTYaHHEM. BOTMpPOCH COOTHONICHHS TIO3WTHBHOTO 3HAHWS W OICHKH, C OJHOMN
CTOPOHBI, © COOTHOIICHUS 3HAHUS U BEPHI - C JAPYTOH, KIYT CBOETO OOCYKICHHS U CKOPECHi-
IIET0 pelieHus. 3/1eCh BAXKHO 0003HAYUTH JIMIIh HEKOTOPHIE MOMEHTHI K IOCTAaHOBKE TPO-
OJeMBI.

B mpImy Hay4HBIX TUCKYCCHH, TOCBSIIAEMBIX TEM MM WHBIM IPHUKIIATHBIM BOIIPOCAM,
COOTHOIIICHUE 3HAHUS U BEPBI HE MPUHATO 00CYXKIaTh, IOCKOJIbKY MPUHIIUI HAYYHOCTH, T10-
CJICZIOBATENILHO MPOBOJUMBIN JIOKTPUHOW MPaBa, MPEJAIoJiaraeT YCTAaHOBJICHUE MPEIMETHOTO
3HAHMUS, BBISABIISIEMOTO, JIOKa3bIBAEMOTO M PA3BUBAEMOT0 JIOTHUECKU. [Ipy 3TOM PHUHSTO CYH-
TaTh, YTO 3HAHUE, MTOJIYUCHHOE B PE3yJIbTaTe JIOTMYCCKUX M3BICKAHMIA, a TeM 0oJiee MpOIIe -
[IMX anpoOaIyio B XOJ€ JIUTEIbHBIX HAYYHBIX JUCKYCCHH, JIMIICHO KaKUX-JIMOO 3JIEMEHTOB
BEpHI, HE COACPKUT MHU(pHUecKuX BkiItoueHuil. [loqoOHoe yOexaeHne, o CyIecTBy sSBISETCS
HU Y€M HHBIM, KaK MU(}OIOreMol, B CHIIy 3TOr0 HU TpeOyIoleil JoKa3aTenbCcTBa, HU MOJ1a-
IOLLIEHCS OITPOBEPIKEHHUIO.

Taxxe ommOouHO OBLTO OBI MONIATaTh, YTO MU() TOCTIOACTBYET JIUIIL B T€X 00IACTIX
TOKTPUHBI, TJI€ HE TOSIBIISICS JTy4Y CBETa MBITIUBOTO yMa.46 Bonbiias HanpsHKEHHOCTh MBICTTH
OTHIO/Ib HE BBITECHSET MHU(POIOTUYECKOE Mbliutenne,?’ a MOTOMY JOKTPHUHAILHOE MPAaBOBOE
MOCTPOCHHE BCET/a HATIOJHEHO B OOJIBIICH MM MEHbIIeH Mepe MU(OM, TIPH ITOM MPUHSATHE
WA 00OCHOBAHKE ONIPE/ICIICHHON HJICH B IOPUINICCKON TOKTPHHE SBIISETCS HIYEM UHBIM KaK

IMPUHATHUEM UICU HA BCPY. bonee TOTO, MI/I(i)aMI/I IMPOHUKHYTA HC TOJIbKO NOKTpHHAJIbHAsA CO-

* Oun U3 KpymHEeHmIX Hecnenoareneil durocobun muda, D. Kaccnpep mucan: «PanuoHanbHOCTb — depTa
JIEWCTBHUTENILHO BHYTPEHHE IPHCYIIast BCEM BHJIaM YEJIOBEYECKOH AesTenbHOCTH. Jlaxke Mu(pOoIoTHs — HE IPOCTO
HeoOpaboTaHHast Macca CyeBepHUil WIIM HarpoMOXKIeHUE 3a0JTy KICHHUI; ee Hellb3s1 Ha3BaTh POCTO XaOTHYHOM,
100 oHa obagaeT cUCTEeMaTU3UPOBAHHOM M KOHLENTYalIbHOM (opmMoii.» - Kaccupep 3. Vkas. cou., c.472.

*" B coBpeMeHHOIi HayKe aHTHHOMHS HCH i MUDa paccMaTpUBaeTCs B 6ojlee 0OImeM BHIE KaK 0COOEHHOCTh
pedn, BeIpaXkaroLiascs, K npuMepy, o bapty, B IpoTHBONOCTaBICHUH SI3bIKOBOTO 00bekTa [language object] n
Mmerassbika [metalanguage] (Pierre Schlag, The Empty Circles of Liberal Justification, 96 MicH. L. REV. 1
(1997). Also available on web-site: http://stripe.colorado.edu/~schlag/ [09.11.2000]) uiu mpoTHBOMOCTABIEHUH
TPHCYTCTBYIOIIETO U OTCYTCTBYoIero y Jepumst (See, Jack M. Balkin, Op. cit., part 111).
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CTaBISIONIAS TPaBa, HO B ellle OOJbIIEH CTENEeHU MO3UTUBHOE MPaBo M (PaKTUUECKUN MpaBo-
HOPS/IOK, IPUYEM C PA3BUTHEM IMBHIN3AIMH MUDOIIOTUS HE UCKOPEHSETCs, a JUIIb MOJH-
bunupyercst 1 TpaHchOpMUPYETCS B HOBbIE (POPMBI, YTO BIIOJIHE OYEBHJIHO, MOCKOJIbKY
«...Mudbl gar0T yroamenmanvroe (kypcue mou — JI.C.) 0ObSICHEHUE CO37aHUSI BCEIICHHOM,
POXJIEHUS KU3HH B OOIIECTBE M OIPENENSAIOT OCHOBHBIE NPABWIIA, PETYIUPYIOIIHE 3Ty
xim3Hb».*® Oco3Hanne MAMOIOrHYHOCTH 3HAHKMS B IOPHIMYCCKON METONOTOTHH HPECIeyeT
JIUIIB 1Ie7Tb UCKOPEHEHHUS WU XOTS Obl OClIa0JieHHs KOHCEepBaTU3Ma U JJOTMaTHU3Ma B MBbIIILIE-
HUU IOPUCTOB, OCOOCHHO HAY4HBIX AesTeneil. JlloboMy ncciaenoBaTeno MpeKpacHo U3BECTHA
CHUTYyalHs, KOTJAa MO ONpeeIeHHBIM, KIIIOYEBBIM MPpo0JieMaM JOKTPHHBI CKIIA/IbIBAETCS B pe-
3y/IbTaT€ MHOTOJIETHEHM, HEPEIKO MHOI'OBEKOBOM JIHMCKYCCHM Psif MPOTHUBOIOJOKHBIX TOYEK
3peHusi, B PaBHOU CTENEHU JI0Ka3yeMbIX U OMpPOBEPKUMBIX. [Ipu 3TOM nanbHeliniee pa3BuTHE
OJIHOHM TOYKH 3pEHHE U OMPOBEP)KEHUE APYroil He N00aBIsSET MO CYIIECTBY HUYErO HU Mep-
BOIl, HU OTHUMAET y BTOpoil. IHbIMU Cll0BaMu, HayuHbIE JUCKYCCUU, OCOOEHHO CaMbl€ IbLI-
KHE, €CTh HE YTO MHOE, KaKk 00pb0a MU(OIOTHUYECKUX CUCTEM, a TIOTOMY HEPEIKO YTBEpK/e-
HUE OJHOW MO3UIIMU €CTh MpPEBaATUPOBAHUE OTAEIbLHOTO MU(Da HAA APYTHMMH, HE aKTyalbHbBI-
MU B HacTosIIee BpeMsi, MOCKOJIbKY MU( ecTh qyzlo.49

Jpyras, He MeHee IIeneTuIbHas 00JacTh METOJI0JIOTHUH, CBsI3aHA C BOIIPOCOM COOT-
HOILIEHUS TO3UTHUBHOIO 3HaHMs U oueHKU. OOOCHOBaHUE OMYCTUMOCTH OLIEHKH, WJIN OlLe-
HOYHOTO 3HAHUS, HE HYXK/IAeTCs, BEPOSATHO, B OTACIBLHOM OOCYXJAEHUU, TOCKOIBKY BO MHO-
T'OM OHO CXOJIHO C IPO0OJIEMON COOTHOIIEHHUsI 3HaHUS U BEpbl, 3HaHUA U Muda. Bmecte ¢ Tem,
METOJI0JIOTHS MpaBa ¢ HEOOXOAUMOCTBIO JOJKHA BKJIIOYATh B ¢€0s1 OLICHOYHBIN 3JIEMEHT, I0-
CKOJIBKY 3HaHHE 0e3 OIEHKH, «OErcTBO OT OIEHKIY, " OTHIONb HE PABHO3HAYHO HCTHHHOMY
3HaHuio. OIHO MpeMeTHOe 3HaHHE NMPHUBOJUT JOKTPUHY K CXeMaTH3My, K Habopy Oe3xu3-
HEHHBIX TEOPUH M TIOCTYNIATOB, HAMPOTHB, MpeoOsiaJjaHNe OIICHKH BBI3BIBACT HATMIOJHEHUE
JOKTPUHBI YEM-TO BHEIIHUM, [0 OTHOILIEHHIO K UEH, K MPaBy KaK MAeaJIbHOMY COJEPKaHUIO.
B yacTHOM npaBe, NOCTOSIHHO UMEIOLIEM JIETIO C OIPEEICHHBIMH [IEHHOCTSIMU, TI€ U3PEBIIe
IIPaBO CTPEMUTCS PEAIN30BaTh HECOBITOUHYIO MEUTY O PAaBHOBECHH Pa3JIMYHBIX I[EHHOCTEH,
WHAWBUAYAIBHBIX U TPYMIOBLIX, MOPATBHBIX U UMYIIECTBEHHO-DKOHOMUYECKUX U TIPOY., BO-

npoc o LIECHHOCTHOM COCTaBJISIOLICH HE MOJIY4YHJI 1O HACTOALIECTO BPEMCHH CCPLE3HOTO OCBC-

8 Pynan H. FOpunnueckas anrponosorus. Y 4eOHuK juis By30B. [lepeBox ¢ ppani. OTBETCTBEHHBIN pelakTop —
wieH. - kopp. PAH, nokTop topunnueckux Hayk, npodeccop B.C. Hepcecsnu. M.: znarensctBo HOPMA,
1999, c.56. IIpumeps! Mudonorun npuBoasatcst H. PynanoM npruMeHHTENBHO K pa3InuHbIM chepam IpaBoBOM
JIIEMCTBUTENLHOCTH — CM.: YKas3. cod., ¢.57-58, 202, 247, 285-286.

* JToce A.®. Mu¢ — Yucio — Cymuocts / Coct. A.A. Taxo-Tomu; 06w pex. A.A. Taxo-Tomn u YI.J. Maxa-
HbKOBa. M.: «MaICaby, ¢.1994, ¢.151.
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mieHust. [IpeqmeTHoe pazrpaHudeHre IOPUIUIECKON METOAOIOTUM TTOATATKUBAET UCCIIEI0Ba-
TeNsI K OLIEHKE 3HAYMMOCTH, IIEHHOCTH TOW WM MHOU cephbl IOPUCTIPYACHIINU, pacCcTaBie-
HUIO IPUOPUTETOB. CI0BOM, y4eT IIEHHOCTHOTO 3JIEMEHTa B METOAOJIOTHH MpaBa SBIISETCS HE
MeHee 3HAUYMMBbIM, YeM BBIOOpP COOCTBEHHO METOJMKU HCCIEAOBAHHUSA, a MOTOMY YYeT IEH-
HOCTHOTO, aKCHOJIOTHYECKOTO 3JIEMEHTa JOJKEH BCEr/la OTINYaTh CEPbE3HOE IUBUIMCTUYC-
CKOE HCCclieZloBaHMe, a MU( U OICHKA SBJISIOTCS HEOOXOIUMBIM aTpUOYTOM 3EMHOTO IpaBa,
0e3 KOTOPBIX MPAaBO HE MOXKET MPOSBUTHCS HAM.

B 3aBepuienue cienyer 3aMeTUTh, UTO MHOTHE COOOpa)KeHHUs, MPUBEJICHHBIC BHIIIE,
SIBIISTFOTCS JIUITH POMEXYTOYHBIM ATAoM, Ha0JIF01aeMbIM B HCTOPUU COBPEMEHHOUN JTOKTPH-
Hbl OTE€UYECTBEHHOT'0 YaCTHOI'O MpaBa, MPU3BAaHHBIM BEPHYTh POCCUUCKYIO IOPUCIIPYICHIIUIO B
chepy pedepenunu eBporeickoir Mpicnu. [Ipu 3ToM rinaBHeiias 3agaya COBPEMEHHON Me-
TOJIOJIOTHH TIPaBa BUIUTCS B OCMBICIICHUU M MPETOMIICHUU B pPaMKaxX IOPUAMYECKON TOKTpH-
HBI OTPOMHOTO 3araca 3HaHWH, HAKOTUICHHBIX COBPEMEHHON (HIOCOPCKON MBICIBIO, pado-
TAIOIIEH B 30Xy, HACTYNUBIIYIO IO OKOHYAHUHU MOCTMOJIepHU3Ma. IMEHHO HMCIOIB30BaHKE
3HAaHUU, TOTYYEHHBIX QuIoco(amMu — MOCTMOIEPHUCTAMU, SIBIIsieTCs Omkaiiieil u Hanbomnee
3HAYUMOM 3a/layeil UBUIUCTHYECKON JOKTPUHBI U €€ METOJIO0JIOTHH, TpeOyrolel cBoel ak-

TyaJu3aluu.

%0 BeGep M. Us6pannoe. O6pas obmectsa: [lep. ¢ Hem. — M.: FOpucr, 1994, ¢.7-9; cM. Takke: Bunnens6an B.
N3bpannoe: Jlyx u uctopus. Ilep. ¢ vem. — M.: FOpwuct, 1995, c.43.
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